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THIS AGREEMENT, made and entered into as shown in the “Execution Date” box on page one (1) of this 
AGREEMENT, between the ,  
hereinafter called the “AGENCY,” and the “Firm / Organization Name” referenced on page one (1) of this 
AGREEMENT, hereinafter called the “CONSULTANT.”

WHEREAS, the AGENCY desires to accomplish the work referenced in “Description of Work” on page one (1) 
of this AGREEMENT and hereafter called the “SERVICES;” and does not have sufficient staff to meet the required 
commitment and therefore deems it advisable and desirable to engage the assistance of a CONSULTANT to provide 
the necessary SERVICES; and

WHEREAS, the CONSULTANT represents that they comply with the Washington State Statutes relating 
to professional registration, if applicable, and has signified a willingness to furnish consulting services to 
the AGENCY.

NOW, THEREFORE, in consideration of the terms, conditions, covenants, and performance contained herein, 
or attached and incorporated and made a part hereof, the parties hereto agree as follows:

I.  General Description of Work
The work under this AGREEMENT shall consist of the above-described SERVICES as herein defined, and 
necessary to accomplish the completed work for this project.  The CONSULTANT shall furnish all services, labor, 
and related equipment and, if applicable, sub-consultants and subcontractors necessary to conduct and complete the 
SERVICES as designated elsewhere in this AGREEMENT.

II.  Scope of Work
The Scope of Work and projected level of effort required for these SERVICES is described in Exhibit “A” attached 
hereto and by this reference made a part of this AGREEMENT.  The Scope of Work was developed utilizing 
performance based contracting methodologies.

III.  General Requirements
All aspects of coordination of the work of this AGREEMENT with outside agencies, groups, or individuals shall 
receive advance approval by the AGENCY.  Necessary contacts and meetings with agencies, groups, and/or 
individuals shall be coordinated through the AGENCY.  The CONSULTANT shall attend coordination, progress, 
and presentation meetings with the AGENCY and/or such State, Federal, Community, City, or County officials, 
groups or individuals as may be requested by the AGENCY.  The AGENCY will provide the CONSULTANT 
sufficient notice prior to meetings requiring CONSULTANT participation. The minimum required hours or days’ 
notice shall be agreed to between the AGENCY and the CONSULTANT and shown in Exhibit “A.”

The CONSULTANT shall prepare a monthly progress report, in a form approved by the AGENCY, which will 
outline in written and graphical form the various phases and the order of performance of the SERVICES in 
sufficient detail so that the progress of the SERVICES can easily be evaluated.

The CONSULTANT, any sub-consultants, and the AGENCY shall comply with all Federal, State, and local laws, 
rules, codes, regulations, and all AGENCY policies and directives, applicable to the work to be performed under 
this AGREEMENT.  This AGREEMENT shall be interpreted and construed in accordance with the laws of the State 
of Washington.
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Participation for Disadvantaged Business Enterprises (DBE) or Small Business Enterprises (SBE), if required, 
per 49 CFR Part 26 shall be shown on the heading of this AGREEMENT.  If DBE firms are utilized at the 
commencement of this AGREEMENT, the amounts authorized to each firm and their certification number will 
be shown on Exhibit “B” attached hereto and by this reference made part of this AGREEMENT.  If the Prime 
CONSULTANT is a DBE certified firm they must comply with the Commercial Useful Function (CUF) regulation 
outlined in the AGENCY’s “DBE Program Participation Plan” and perform a minimum of 30% of the total amount 
of this AGREEMENT.  It is recommended, but not required, that non-DBE Prime CONSULTANTS perform 
a minimum of 30% of the total amount of this AGREEMENT.

The CONSULTANT, on a monthly basis, is required to submit DBE Participation of the amounts paid to all DBE 
firms invoiced for this AGREEMENT.

All Reports, PS&E materials, and other data furnished to the CONSULTANT by the AGENCY shall be returned.  
All electronic files, prepared by the CONSULTANT, must meet the requirements as outlined in Exhibit “C – 
Preparation and Delivery of Electronic Engineering and other Data.”

All designs, drawings, specifications, documents, and other work products, including all electronic files, prepared 
by the CONSULTANT prior to completion or termination of this AGREEMENT are instruments of service for 
these SERVICES, and are the property of the AGENCY.  Reuse by the AGENCY or by others, acting through or 
on behalf of the AGENCY of any such instruments of service, not occurring as a part of this SERVICE, shall be 
without liability or legal exposure to the CONSULTANT.

Any and all notices or requests required under this AGREEMENT shall be made in writing and sent to the other 
party by (i) certified mail, return receipt requested, or (ii) by email or facsimile, to the address set forth below:

If to AGENCY: 
  Name:  
  Agency:  
  Address:  
  City:  State:  Zip:  
  Email:  
  Phone:  
  Facsimile: 

If to CONSULTANT: 
  Name:  
  Agency:  
  Address:  
  City:  State:  Zip:  
  Email:  
  Phone:  
  Facsimile: 

IV.  Time for Beginning and Completion
The CONSULTANT shall not begin any work under the terms of this AGREEMENT until authorized in writing 
by the AGENCY.  All work under this AGREEMENT shall be completed by the date shown in the heading of this 
AGREEMENT titled “Completion Date.”

The established completion time shall not be extended because of any delays attributable to the CONSULTANT, 
but may be extended by the AGENCY in the event of a delay attributable to the AGENCY, or because of 
unavoidable delays caused by an act of GOD, governmental actions, or other conditions beyond the control of the 
CONSULTANT.  A prior supplemental AGREEMENT issued by the AGENCY is required to extend the established 
completion time.
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V.  Payment Provisions
The CONSULTANT shall be paid by the AGENCY for completed SERVICES rendered under this AGREEMENT 
as provided hereinafter.  Such payment shall be full compensation for SERVICES performed or SERVICES 
rendered and for all labor, materials, supplies, equipment, and incidentals necessary to complete SERVICES.  
The CONSULTANT shall conform to all applicable portions of 48 CFR Part 31 (www.ecfr.gov).  The estimate 
in support of the lump sum amount is attached hereto as Exhibits “D” and “E” and by this reference made part 
of this AGREEMENT.

A.	 Lump Sum Agreement: Payment for all consulting SERVICES shall be on the basis of a lump sum amount 
as shown on page one (1) of this AGREEMENT.

B.	 Maximum Amount Payable: The Maximum Total Amount Payable by the AGENCY to the CONSULTANT 
under this AGREEMENT shall not exceed the amount shown in the heading of this AGREEMENT on page 
one (1.) The Maximum Amount Payable does not include payment for extra work as stipulated in section XIII, 
“Extra Work.” No minimum amount payable is guaranteed under this AGREEMENT.

C.	 Monthly Progress Payments: The CONSULTANT may submit billings to the AGENCY for reimbursement 
of costs on a monthly basis.  To provide a means of verifying the billed salary costs for the CONSULTANT’s 
employees, the AGENCY may conduct employee interviews.  These interviews may consist of recording the 
names, titles, salary rates, and present duties of those employees performing work on the SERVICES at the time 
of the interview.

D.	 Final Payment: Final Payment of any balance due the CONSULTANT of the gross amount earned will be 
made promptly upon its verification by the AGENCY after the completion of the SERVICES under this 
AGREEMENT, contingent, if applicable, upon receipt of all PS&E, plans, maps, notes, reports, electronic 
data, and other related documents which are required to be furnished under this AGREEMENT.  Acceptance 
of such Final Payment by the CONSULTANT shall constitute a release of all claims for payment, which the 
CONSULTANT may have against the AGENCY unless such claims are specifically reserved in writing and 
transmitted to the AGENCY by the CONSULTANT prior to its acceptance.  Said Final Payment shall not, 
however, be a bar to any claims that the AGENCY may have against the CONSULTANT or to any remedies the 
AGENCY may pursue with respect to such claims.

	 The payment of any billing will not constitute agreement as to the appropriateness of any item and at the time 
of final audit all required adjustments will be made and reflected in a final payment.  In the event that such 
final audit reveals an overpayment to the CONSULTANT, the CONSULTANT will refund such overpayment 
to the AGENCY within thirty (30) calendar days of notice of the overpayment.  Such refund shall not 
constitute a waiver by the CONSULTANT for any claims relating to the validity of a finding by the AGENCY 
of overpayment.  Per WSDOT’s “Audit Guide for Consultants,” Chapter 23 “Resolution Procedures,” the 
CONSULTANT has twenty (20) working days after receipt of the final Post Audit to begin the appeal process to 
the AGENCY for audit findings.

E.	 Inspection of Cost Records: The CONSULTANT and their sub-consultants shall keep available for inspection 
by representatives of the AGENCY and the United States, for a period of six  (6) years after receipt of final 
payment, the cost records and accounts pertaining to this AGREEMENT and all items related to or bearing upon 
these records with the following exception: if any litigation, claim or audit arising out of, in connection with, 
or related to this AGREEMENT is initiated before the expiration of the six (6) year period, the cost records and 
accounts shall be retained until such litigation, claim, or audit involving the records is completed.

	 A post audit may be performed on this AGREEMENT.  The audit, if any, will be performed by the State 
Auditor, WSDOT’s Internal Audit Office and /or at the request of the AGENCY’s Project Manager.
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VI.  Sub-Contracting
The AGENCY permits subcontracts for those items of SERVICES as shown in Exhibit “A” attached hereto and by 
this reference made part of this AGREEMENT.

The CONSULTANT shall not subcontract for the performance of any SERVICE under this AGREEMENT without 
prior written permission of the AGENCY.  No permission for subcontracting shall create, between the AGENCY 
and sub-consultant, any contract or any other relationship.

Compensation for this sub-consultant SERVICES shall be based on the cost factors shown on Exhibit “E” attached 
hereto and by this reference made part of this AGREEMENT.

The SERVICES of the sub-consultant shall not exceed its maximum amount payable identified in each sub-
consultant cost estimate unless a prior written approval has been issued by the AGENCY.

All reimbursable direct labor, indirect cost rate, direct non-salary costs and fixed fee costs for the sub-consultant 
shall be negotiated and substantiated in accordance with section V “Payment Provisions” herein and shall be 
memorialized in a final written acknowledgement between the parties.

All subcontracts shall contain all applicable provisions of this AGREEMENT, and the CONSULTANT shall require 
each sub-consultant or subcontractor, of any tier, to abide by the terms and conditions of this AGREEMENT.  With 
respect to sub-consultant payment, the CONSULTANT shall comply with all applicable sections of the STATE’s 
Prompt Payment laws as set forth in RCW 39.04.250 and RCW 39.76.011.

The CONSULTANT, sub-recipient, or sub-consultant shall not discriminate on the basis of race, color, national 
origin, or sex in the performance of this AGREEMENT.  The CONSULTANT shall carry out applicable 
requirements of 49 CFR Part 26 in the award and administration of DOT-assisted contracts.  Failure by the 
CONSULTANT to carry out these requirements is a material breach of this AGREEMENT, which may result in the 
termination of this AGREEMENT or such other remedy as the recipient deems appropriate.

VII.  Employment and Organizational Conflict of Interest
The CONSULTANT warrants that they have not employed or retained any company or person, other than a bona 
fide employee working solely for the CONSULTANT, to solicit or secure this contract, and that it has not paid or 
agreed to pay any company or person, other than a bona fide employee working solely for the CONSULTANT, any 
fee, commission, percentage, brokerage fee, gift, or any other consideration, contingent upon or resulting from the 
award or making of this contract.  For breach or violation of this warrant, the AGENCY shall have the right to annul 
this AGREEMENT without liability or, in its discretion, to deduct from this AGREEMENT price or consideration 
or otherwise recover the full amount of such fee, commission, percentage, brokerage fee, gift, or contingent fee.

Any and all employees of the CONSULTANT or other persons while engaged in the performance of any work 
or services required of the CONSULTANT under this AGREEMENT, shall be considered employees of the 
CONSULTANT only and not of the AGENCY, and any and all claims that may arise under any Workmen’s 
Compensation Act on behalf of said employees or other persons while so engaged, and any and all claims made 
by a third party as a consequence of any act or omission on the part of the CONSULTANT’s employees or other 
persons while so engaged on any of the work or services provided to be rendered herein, shall be the sole obligation 
and responsibility of the CONSULTANT.

The CONSULTANT shall not engage, on a full- or part-time basis, or other basis, during the period of this 
AGREEMENT, any professional or technical personnel who are, or have been, at any time during the period of this 
AGREEMENT, in the employ of the United States Department of Transportation or the AGENCY, except regularly 
retired employees, without written consent of the public employer of such person if he/she will be working on this 
AGREEMENT for the CONSULTANT.
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VIII.  Nondiscrimination
During the performance of this AGREEMENT, the CONSULTANT, for itself, its assignees, sub-consultants, 
subcontractors and successors in interest, agrees to comply with the following laws and regulations:
•	 Title VI of the Civil Rights Act of 1964 

(42 U.S.C.  Chapter 21 Subchapter V § 2000d 
through 2000d-4a)

•	 Federal-aid Highway Act of 1973 
(23 U.S.C.  Chapter 3 § 324)

•	 Rehabilitation Act of 1973 
(29 U.S.C.  Chapter 16 Subchapter V § 794)

•	 Age Discrimination Act of 1975 
(42 U.S.C.  Chapter 76 § 6101 et.  seq.)

•	 Civil Rights Restoration Act of 1987 
(Public Law 100-259)

•	 American with Disabilities Act of 1990 
(42 U.S.C.  Chapter 126 § 12101 et.  seq.)

•	 23 CFR Part 200
•	 49 CFR Part 21
•	 49 CFR Part 26
•	 RCW 49.60.180

In relation to Title VI of the Civil Rights Act of 1964, the CONSULTANT is bound by the provisions of Exhibit “F” 
attached hereto and by this reference made part of this AGREEMENT, and shall include the attached Exhibit “F” in 
every sub-contract, including procurement of materials and leases of equipment, unless exempt by the Regulations 
or directives issued pursuant thereto.

IX.  Termination of Agreement
The right is reserved by the AGENCY to terminate this AGREEMENT at any time with or without cause upon ten 
(10) days written notice to the CONSULTANT.

In the event this AGREEMENT is terminated by the AGENCY, other than for default on the part of the 
CONSULTANT, a final payment shall be made to the CONSULTANT for actual hours charged and any appropriate 
fixed fee percentage at the time of termination of this AGREEMENT, plus any direct non-salary costs incurred up to 
the time of termination of this AGREEMENT.

No payment shall be made for any SERVICES completed after ten (10) days following receipt by the 
CONSULTANT of the notice to terminate.  If the accumulated payment made to the CONSULTANT prior to Notice 
of Termination exceeds the total amount that would be due when computed as set forth in paragraph two (2) of this 
section, then no final payment shall be due and the CONSULTANT shall immediately reimburse the AGENCY for 
any excess paid.

If the services of the CONSULTANT are terminated by the AGENCY for default on the part of the CONSULTANT, 
the above formula for payment shall not apply.

In the event of a termination for default, the amount to be paid to the CONSULTANT shall be determined by the 
AGENCY with consideration given to the actual costs incurred by the CONSULTANT in performing SERVICES 
to the date of termination, the amount of SERVICES originally required which was satisfactorily completed to 
date of termination, whether that SERVICE is in a form or a type which is usable to the AGENCY at the time of 
termination, the cost to the AGENCY of employing another firm to complete the SERVICES required and the 
time which may be required to do so, and other factors which affect the value to the AGENCY of the SERVICES 
performed at the time of termination.  Under no circumstances shall payment made under this subsection exceed the 
amount, which would have been made using the formula set forth in paragraph two (2) of this section.

If it is determined for any reason that the CONSULTANT was not in default or that the CONSULTANT’s 
failure to perform is without the CONSULTANT’s or its employee’s fault or negligence, the termination shall be 
deemed to be a termination for the convenience of the AGENCY.  In such an event, the CONSULTANT would be 
reimbursed for actual costs and appropriate fixed fee percentage in accordance with the termination for other than 
default clauses listed previously.
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The CONSULTANT shall, within 15 days, notify the AGENCY in writing, in the event of the death of any member, 
partner, or officer of the CONSULTANT or the death or change of any of the CONSULTANT’s supervisory and/or 
other key personnel assigned to the project or disaffiliation of any principally involved CONSULTANT employee.  
The CONSULTANT shall also notify the AGENCY, in writing, in the event of the sale or transfer of 50% or 
more of the beneficial ownership of the CONSULTANT within 15 days of such sale or transfer occurring.  The 
CONSULTANT shall continue to be obligated to complete the SERVICES under the terms of this AGREEMENT 
unless the AGENCY chooses to terminate this AGREEMENT for convenience or chooses to renegotiate any term(s) 
of this AGREEMENT.  If termination for convenience occurs, final payment will be made to the CONSULTANT as 
set forth in the second and third paragraphs of this section.

Payment for any part of the SERVICES by the AGENCY shall not constitute a waiver by the AGENCY of 
any remedies of any type it may have against the CONSULTANT for any breach of this AGREEMENT by the 
CONSULTANT, or for failure of the CONSULTANT to perform SERVICES required of it by the AGENCY.  
Forbearance of any rights under the AGREEMENT will not constitute waiver of entitlement to exercise those rights 
with respect to any future act or omission by the CONSULTANT.

X.  Changes of Work
The CONSULTANT shall make such changes and revisions in the completed work of this AGREEMENT as 
necessary to correct errors appearing therein, without additional compensation thereof.  Should the AGENCY find 
it desirable for its own purposes to have previously satisfactorily completed SERVICES or parts thereof changed or 
revised, the CONSULTANT shall make such revisions as directed by the AGENCY.  This work shall be considered 
as Extra Work and will be paid for as herein provided under section XIII “Extra Work.”

XI.  Disputes
Any disputed issue not resolved pursuant to the terms of this AGREEMENT shall be submitted in writing within 
10 days to the Director of Public Works or AGENCY Engineer, whose decision in the matter shall be final and 
binding on the parties of this AGREEMENT; provided however, that if an action is brought challenging the 
Director of Public Works or AGENCY Engineer’s decision, that decision shall be subject to judicial review.  If the 
parties to this AGREEMENT mutually agree, disputes concerning alleged design errors will be conducted under 
the procedures found in Exhibit “J”.  In the event that either party deem it necessary to institute legal action or 
proceeding to enforce any right or obligation under this AGREEMENT, this action shall be initiated in the Superior 
Court of the State of Washington, situated in the county in which the AGENCY is located.  The parties hereto 
agree that all questions shall be resolved by application of Washington law and that the parties have the right of 
appeal from such decisions of the Superior Court in accordance with the laws of the State of Washington.  The 
CONSULTANT hereby consents to the personal jurisdiction of the Superior Court of the State of Washington, 
situated in the county in which the AGENCY is located.

XII.  Legal Relations
The CONSULTANT, any sub-consultants, and the AGENCY shall comply with all Federal, State, and local laws, 
rules, codes, regulations and all AGENCY policies and directives, applicable to the work to be performed under this 
AGREEMENT.  This AGREEMENT shall be interpreted and construed in accordance with the laws of the State of 
Washington.

The CONSULTANT shall defend, indemnify, and hold The State of Washington (STATE) and the AGENCY and 
their officers and employees harmless from all claims, demands, or suits at law or equity arising in whole or in part 
from the negligence of, or the breach of any obligation under this AGREEMENT by, the CONSULTANT or the 
CONSULTANT’s agents, employees, sub consultants, subcontractors or vendors, of any tier, or any other persons 
for whom the CONSULTANT may be legally liable; provided that nothing herein shall require a CONSULTANT 
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to defend or indemnify the STATE and the AGENCY and their officers and employees against and hold harmless 
the STATE and the AGENCY and their officers and employees from claims, demands or suits based solely upon 
the negligence of, or breach of any obligation under this AGREEMENT by the STATE and the AGENCY, their 
agents, officers, employees, sub-consultants, subcontractors or vendors, of any tier, or any other persons for whom 
the STATE and/or the AGENCY may be legally liable; and provided further that if the claims or suits are caused 
by or result from the concurrent negligence of (a) the CONSULTANT or the CONSULTANT’s agents, employees, 
sub-consultants, subcontractors or vendors, of any tier, or any other persons for whom the CONSULTANT is legally 
liable, and (b) the STATE and/or AGENCY, their agents, officers, employees, sub-consultants, subcontractors and or 
vendors, of any tier, or any other persons for whom the STATE and or AGENCY may be legally liable, the defense 
and indemnity obligation shall be valid and enforceable only to the extent of the CONSULTANT’s negligence or 
the negligence of the CONSULTANT’s agents, employees, sub-consultants, subcontractors or vendors, of any tier, 
or any other persons for whom the CONSULTANT may be legally liable.  This provision shall be included in any 
AGREEMENT between CONSULTANT and any sub-consultant, subcontractor and vendor, of any tier.

The CONSULTANT shall also defend, indemnify, and hold the STATE and the AGENCY and their officers 
and employees harmless from all claims, demands, or suits at law or equity arising in whole or in part from the 
alleged patent or copyright infringement or other allegedly improper appropriation or use of trade secrets, patents, 
proprietary information, know-how, copyright rights or inventions by the CONSULTANT or the CONSULTANT’s 
agents, employees, sub-consultants, subcontractors or vendors, of any tier, or any other persons for whom the 
CONSULTANT may be legally liable, in performance of the Work under this AGREEMENT or arising out of any 
use in connection with the AGREEMENT of methods, processes, designs, information or other items furnished or 
communicated to STATE and/or the AGENCY, their agents, officers and employees pursuant to the AGREEMENT; 
provided that this indemnity shall not apply to any alleged patent or copyright infringement or other allegedly 
improper appropriation or use of trade secrets, patents, proprietary information, know-how, copyright rights or 
inventions resulting from STATE and/or AGENCY’s, their agents’, officers’ and employees’ failure to comply 
with specific written instructions regarding use provided to STATE and/or AGENCY, their agents, officers and 
employees by the CONSULTANT, its agents, employees, sub-consultants, subcontractors or vendors, of any tier, or 
any other persons for whom the CONSULTANT may be legally liable.

The CONSULTANT’s relation to the AGENCY shall be at all times as an independent contractor.

Notwithstanding any determination by the Executive Ethics Board or other tribunal, the AGENCY may, in its sole 
discretion, by written notice to the CONSULTANT terminate this AGREEMENT if it is found after due notice and 
examination by the AGENCY that there is a violation of the Ethics in Public Service Act, Chapter 42.52 RCW; or 
any similar statute involving the CONSULTANT in the procurement of, or performance under, this AGREEMENT.

The CONSULTANT specifically assumes potential liability for actions brought by the CONSULTANT’s own 
employees or its agents against the STATE and /or the AGENCY and, solely for the purpose of this indemnification 
and defense, the CONSULTANT specifically waives any immunity under the state industrial insurance law, Title 51 
RCW.  This waiver has been mutually negotiated between the Parties.

Unless otherwise specified in this AGREEMENT, the AGENCY shall be responsible for administration of 
construction contracts, if any, on the project.  Subject to the processing of a new sole source, or an acceptable 
supplemental AGREEMENT, the CONSULTANT shall provide On-Call assistance to the AGENCY during contract 
administration.  By providing such assistance, the CONSULTANT shall assume no responsibility for: proper 
construction techniques, job site safety, or any construction contractor’s failure to perform its work in accordance 
with the contract documents.

The CONSULTANT shall obtain and keep in force during the terms of this AGREEMENT, or as otherwise 
required, the following insurance with companies or through sources approved by the State Insurance 
Commissioner pursuant to Title 48 RCW.
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Insurance Coverage

A.	 Worker’s compensation and employer’s liability insurance as required by the STATE.

B.	 Commercial general liability insurance written under ISO Form CG 00 01 12 04 or its equivalent with minimum 
limits of one million dollars ($1,000,000.00) per occurrence and two million dollars ($2,000,000.00) in the 
aggregate for each policy period.

C.	 Business auto liability insurance written under ISO Form CG 00 01 10 01 or equivalent providing coverage for 
any “Auto” (Symbol 1) used in an amount not less than a one million dollar ($1,000,000.00) combined single 
limit for each occurrence.

Excepting the Worker’s Compensation Insurance and any Professional Liability Insurance, the STATE and 
AGENCY, their officers, employees, and agents will be named on all policies of CONSULTANT and any sub-
consultant and/or subcontractor as an additional insured (the “AIs”), with no restrictions or limitations concerning 
products and completed operations coverage.  This coverage shall be primary coverage and non-contributory and 
any coverage maintained by the AIs shall be excess over, and shall not contribute with, the additional insured 
coverage required hereunder.  The CONSULTANT’s and the sub-consultant’s and/or subcontractor’s insurer shall 
waive any and all rights of subrogation against the AIs.  The CONSULTANT shall furnish the AGENCY with 
verification of insurance and endorsements required by this AGREEMENT.  The AGENCY reserves the right to 
require complete, certified copies of all required insurance policies at any time.

All insurance shall be obtained from an insurance company authorized to do business in the State of Washington.  
The CONSULTANT shall submit a verification of insurance as outlined above within fourteen (14) days of the 
execution of this AGREEMENT to:

	 Name:  
Agency:  
Address:  
City:  State:  Zip:  
Email:  
Phone:  
Facsimile: 

No cancellation of the foregoing policies shall be effective without thirty (30) days prior notice to the AGENCY.

The CONSULTANT’s professional liability to the AGENCY, including that which may arise in reference to 
section IX “Termination of Agreement” of this AGREEMENT, shall be limited to the accumulative amount of the 
authorized AGREEMENT amount or one million dollars ($1,000,000.00), whichever is greater, unless the limit of 
liability is increased by the AGENCY pursuant to Exhibit H.  In no case shall the CONSULTANT’s professional 
liability to third parties be limited in any way.

The parties enter into this AGREEMENT for the sole benefit of the parties, and to the exclusion of any third party, 
and no third party beneficiary is intended or created by the execution of this AGREEMENT.

The AGENCY will pay no progress payments under section V “Payment Provisions” until the CONSULTANT has 
fully complied with this section.  This remedy is not exclusive; and the AGENCY may take such other action as is 
available to it under other provisions of this AGREEMENT, or otherwise in law.
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XIII.  Extra Work
A.	 The AGENCY may at any time, by written order, make changes within the general scope of this AGREEMENT 

in the SERVICES to be performed.

B.	 If any such change causes an increase or decrease in the estimated cost of, or the time required for, performance 
of any part of the SERVICES under this AGREEMENT, whether or not changed by the order, or otherwise 
affects any other terms and conditions of this AGREEMENT, the AGENCY shall make an equitable adjustment 
in the: (1) maximum amount payable; (2) delivery or completion schedule, or both; and (3) other affected terms 
and shall modify this AGREEMENT accordingly.

C.	 The CONSULTANT must submit any “request for equitable adjustment,” hereafter referred to as “CLAIM,” 
under this clause within thirty (30) days from the date of receipt of the written order.  However, if the AGENCY 
decides that the facts justify it, the AGENCY may receive and act upon a CLAIM submitted before final 
payment of this AGREEMENT.

D.	 Failure to agree to any adjustment shall be a dispute under the section XI “Disputes” clause.  However, nothing 
in this clause shall excuse the CONSULTANT from proceeding with the AGREEMENT as changed.

E.	 Notwithstanding the terms and conditions of paragraphs (A.) and (B.) above, the maximum amount payable for 
this AGREEMENT, shall not be increased or considered to be increased except by specific written supplement 
to this AGREEMENT.

XIV.  Endorsement of Plans
If applicable, the CONSULTANT shall place their endorsement on all plans, estimates, or any other engineering 
data furnished by them.

XV.  Federal Review
The Federal Highway Administration shall have the right to participate in the review or examination of the 
SERVICES in progress.

XVI.  Certification of the Consultant and the Agency
Attached hereto as Exhibit “G-1(a and b)” are the Certifications of the CONSULTANT and the AGENCY, Exhibit 
“G-2” Certification Regarding Debarment, Suspension and Other Responsibility Matters - Primary Covered 
Transactions, Exhibit “G-3” Certification Regarding the Restrictions of the Use of Federal Funds for Lobbying 
and Exhibit “G-4” Certificate of Current Cost or Pricing Data.  Exhibit “G-3” is required only in AGREEMENT’s 
over one hundred thousand dollars ($100,000.00) and Exhibit “G-4” is required only in AGREEMENT’s over 
five hundred thousand dollars ($500,000.00.) These Exhibits must be executed by the CONSULTANT, and 
submitted with the master AGREEMENT, and returned to the AGENCY at the address listed in section III “General 
Requirements” prior to its performance of any SERVICES under this AGREEMENT.

XVII.  Complete Agreement
This document and referenced attachments contain all covenants, stipulations, and provisions agreed upon by the 
parties.  No agent, or representative of either party has authority to make, and the parties shall not be bound by or 
be liable for, any statement, representation, promise or agreement not set forth herein.  No changes, amendments, or 
modifications of the terms hereof shall be valid unless reduced to writing and signed by the parties as a supplement 
to this AGREEMENT.

Agreement Number: 
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XVIII.  Execution and Acceptance
This AGREEMENT may be simultaneously executed in several counterparts, each of which shall be deemed 
to be an original having identical legal effect.  The CONSULTANT does hereby ratify and adopt all statements, 
representations, warranties, covenants, and AGREEMENT’s contained in the proposal, and the supporting material 
submitted by the CONSULTANT, and does hereby accept this AGREEMENT and agrees to all of the terms and 
conditions thereof.

XIX.  Protection of Confidential Information
The CONSULTANT acknowledges that some of the material and information that may come into its possession 
or knowledge in connection with this AGREEMENT or its performance may consist of information that is exempt 
from disclosure to the public or other unauthorized persons under either chapter 42.56 RCW or other local, state 
or federal statutes (“State’s Confidential Information”).  The “State’s Confidential Information” includes, but is 
not limited to, names, addresses, Social Security numbers, e-mail addresses, telephone numbers, financial profiles, 
credit card information, driver’s license numbers, medical data, law enforcement records (or any other information 
identifiable to an individual), STATE and AGENCY source code or object code, STATE and AGENCY security 
data, non-public Specifications, STATE and AGENCY non-publicly available data, proprietary software, State 
security data, or information which may jeopardize any part of the project that relates to any of these types of 
information.  The CONSULTANT agrees to hold the State’s Confidential Information in strictest confidence 
and not to make use of the State’s Confidential Information for any purpose other than the performance of this 
AGREEMENT, to release it only to authorized employees, sub-consultants or subcontractors requiring such 
information for the purposes of carrying out this AGREEMENT, and not to release, divulge, publish, transfer, 
sell, disclose, or otherwise make it known to any other party without the AGENCY’s express written consent 
or as provided by law.  The CONSULTANT agrees to release such information or material only to employees, 
sub-consultants or subcontractors who have signed a nondisclosure AGREEMENT, the terms of which have 
been previously approved by the AGENCY.  The CONSULTANT agrees to implement physical, electronic, and 
managerial safeguards to prevent unauthorized access to the State’s Confidential Information.

Immediately upon expiration or termination of this AGREEMENT, the CONSULTANT shall, at the AGENCY’s 
option: (i) certify to the AGENCY that the CONSULTANT has destroyed all of the State’s Confidential 
Information; or (ii) returned all of the State’s Confidential Information to the AGENCY; or (iii) take whatever other 
steps the AGENCY requires of the CONSULTANT to protect the State’s Confidential Information.

As required under Executive Order 00-03, the CONSULTANT shall maintain a log documenting the following: 
the State’s Confidential Information received in the performance of this AGREEMENT; the purpose(s) for which 
the State’s Confidential Information was received; who received, maintained and used the State’s Confidential 
Information; and the final disposition of the State’s Confidential Information.  The CONSULTANT’s records shall 
be subject to inspection, review, or audit upon reasonable notice from the AGENCY.

The AGENCY reserves the right to monitor, audit, or investigate the use of the State’s Confidential Information 
collected, used, or acquired by the CONSULTANT through this AGREEMENT.  The monitoring, auditing, or 
investigating may include, but is not limited to, salting databases.

Violation of this section by the CONSULTANT or its sub-consultants or subcontractors may result in termination of 
this AGREEMENT and demand for return of all State’s Confidential Information, monetary damages, or penalties.

It is understood and acknowledged that the CONSULTANT may provide the AGENCY with information which 
is proprietary and/or confidential during the term of this AGREEMENT.  The parties agree to maintain the 
confidentiality of such information during the term of this AGREEMENT and afterwards.  All materials containing 
such proprietary and/or confidential information shall be clearly identified and marked as “Confidential” and shall 
be returned to the disclosing party at the conclusion of the SERVICES under this AGREEMENT.

Agreement Number: 
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The CONSULTANT shall provide the AGENCY with a list of all information and materials it considers confidential 
and/or proprietary in nature: (a) at the commencement of the term of this AGREEMENT; or (b) as soon as such 
confidential or proprietary material is developed.  “Proprietary and/or confidential information” is not meant to 
include any information which, at the time of its disclosure: (i) is already known to the other party; (ii) is rightfully 
disclosed to one of the parties by a third party that is not acting as an agent or representative for the other party; 
(iii) is independently developed by or for the other party; (iv) is publicly known; or (v) is generally utilized by 
unaffiliated third parties engaged in the same business or businesses as the CONSULTANT.

The parties also acknowledge that the AGENCY is subject to Washington State and federal public disclosure 
laws.  As such, the AGENCY shall maintain the confidentiality of all such information marked proprietary and/
or confidential or otherwise exempt, unless such disclosure is required under applicable state or federal law.  If a 
public disclosure request is made to view materials identified as “Proprietary and/or confidential information” or 
otherwise exempt information, the AGENCY will notify the CONSULTANT of the request and of the date that such 
records will be released to the requester unless the CONSULTANT obtains a court order from a court of competent 
jurisdiction enjoining that disclosure.  If the CONSULTANT fails to obtain the court order enjoining disclosure, the 
AGENCY will release the requested information on the date specified.

The CONSULTANT agrees to notify the sub-consultant of any AGENCY communication regarding disclosure that 
may include a sub-consultant’s proprietary and/or confidential information.  The CONSULTANT notification to the 
sub-consultant will include the date that such records will be released by the AGENCY to the requester and state 
that unless the sub-consultant obtains a court order from a court of competent jurisdiction enjoining that disclosure 
the AGENCY will release the requested information.  If the CONSULTANT and/or sub-consultant fail to obtain 
a court order or other judicial relief enjoining the AGENCY by the release date, the CONSULTANT shall waive 
and release and shall hold harmless and indemnify the AGENCY from all claims of actual or alleged damages, 
liabilities, or costs associated with the AGENCY’s said disclosure of sub-consultants’ information.

XX.  Records Maintenance
During the progress of the Work and SERVICES provided hereunder and for a period of not less than six (6) years 
from the date of final payment to the CONSULTANT, the CONSULTANT shall keep, retain and maintain all 
“documents” pertaining to the SERVICES provided pursuant to this AGREEMENT.  Copies of all “documents” 
pertaining to the SERVICES provided hereunder shall be made available for review at the CONSULTANT’s place 
of business during normal working hours.  If any litigation, claim or audit is commenced, the CONSULTANT shall 
cooperate with AGENCY and assist in the production of all such documents.  “Documents” shall be retained until 
all litigation, claims or audit findings have been resolved even though such litigation, claim or audit continues past 
the six (6) year retention period.

For purposes of this AGREEMENT, “documents” means every writing or record of every type and description, 
including electronically stored information (“ESI”), that is in the possession, control, or custody of the 
CONSULTANT, including, without limitation, any and all correspondences, contracts, AGREEMENT ‘s, 
appraisals, plans, designs, data, surveys, maps, spreadsheets, memoranda, stenographic or handwritten 
notes, reports, records, telegrams, schedules, diaries, notebooks, logbooks, invoices, accounting records, 
work sheets, charts, notes, drafts, scribblings, recordings, visual displays, photographs, minutes of meetings, 
tabulations, computations, summaries, inventories, and writings regarding conferences, conversations or 
telephone conversations, and any and all other taped, recorded, written, printed or typed matters of any kind or 
description; every copy of the foregoing whether or not the original is in the possession, custody, or control of the 
CONSULTANT, and every copy of any of the foregoing, whether or not such copy is a copy identical to an original, 
or whether or not such copy contains any commentary or notation whatsoever that does not appear on the original.
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For purposes of this AGREEMENT, “ESI” means any and all computer data or electronic recorded media of any 
kind, including “Native Files”, that are stored in any medium from which it can be retrieved and examined, either 
directly or after translation into a reasonably useable form.  ESI may include information and/or documentation 
stored in various software programs such as: Email, Outlook, Word, Excel, Access, Publisher, PowerPoint, Adobe 
Acrobat, SQL databases, or any other software or electronic communication programs or databases that the 
CONSULTANT may use in the performance of its operations.  ESI may be located on network servers, backup 
tapes, smart phones, thumb drives, CDs, DVDs, floppy disks, work computers, cell phones, laptops or any other 
electronic device that CONSULTANT uses in the performance of its Work or SERVICES hereunder, including any 
personal devices used by the CONSULTANT or any sub-consultant at home.

“Native files” are a subset of ESI and refer to the electronic format of the application in which such ESI is normally 
created, viewed, and /or modified.

The CONSULTANT shall include this section XX “Records Maintenance” in every subcontract it enters into in 
relation to this AGREEMENT and bind the sub-consultant to its terms, unless expressly agreed to otherwise in 
writing by the AGENCY prior to the execution of such subcontract.

In witness whereof, the parties hereto have executed this AGREEMENT as of the day and year shown in the 
“Execution Date” box on page one (1) of this AGREEMENT.

Signature Date

Signature Date

Any modification, change, or reformation of this AGREEMENT shall require approval as to form by the Office 
of the Attorney General.
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Exhibit A 
Scope of Work

Project No. 
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DBE Participation
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Prime Consultant Cost Computations
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Exhibit E 
Sub-consultant Cost Computations

There isn’t any sub-consultant participation at this time. The CONSULTANT shall not sub-contract for 
the performance of any work under this AGREEMENT without prior written permission of the AGENCY. 
Refer to section VI “Sub-Contracting” of this AGREEMENT.
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Exhibit F 
Title VI Assurances

During the performance of this AGREEMENT, the CONSULTANT, for itself, its assignees, and successors 
in interest agrees as follows:

1.	 Compliance with Regulations: The CONSULTANT shall comply with the Regulations relative to non-
discrimination in federally assisted programs of the AGENCY, Title 49, Code of Federal Regulations, 
Part 21, as they may be amended from time to time (hereinafter referred to as the “REGULATIONS”), 
which are herein incorporated by reference and made a part of this AGREEMENT.

2.	 Non-discrimination: The CONSULTANT, with regard to the work performed during this AGREEMENT, 
shall not discriminate on the grounds of race, color, sex, or national origin in the selection and retention 
of sub-consultants, including procurement of materials and leases of equipment. The CONSULTANT 
shall not participate either directly or indirectly in the discrimination prohibited by Section 21.5 of the 
REGULATIONS, including employment practices when this AGREEMENT covers a program set forth 
in Appendix B of the REGULATIONS.

3.	 Solicitations for Sub-consultants, Including Procurement of Materials and Equipment: In all solicitations 
either by competitive bidding or negotiations made by the CONSULTANT for work to be performed 
under a sub-contract, including procurement of materials or leases of equipment, each potential sub-
consultant or supplier shall be notified by the CONSULTANT of the CONSULTANT’s obligations under 
this AGREEMENT and the REGULATIONS relative to non-discrimination on the grounds of race, color, 
sex, or national origin.

4.	 Information and Reports: The CONSULTANT shall provide all information and reports required by the 
REGULATIONS or directives issued pursuant thereto, and shall permit access to its books, records, 
accounts, other sources of information, and its facilities as may be determined by the AGENCY, the 
STATE, or the Federal Highway Administration (FHWA) to be pertinent to ascertain compliance with such 
REGULATIONS, orders and instructions. Where any information required of a CONSULTANT is in the 
exclusive possession of another who fails or refuses to furnish this information, the CONSULTANT shall 
so certify to the AGENCY, the STATE, or the FHWA as appropriate, and shall set forth what efforts it has 
made to obtain the information.

5.	 Sanctions for Non-compliance: In the event of the CONSULTANT’s non-compliance with the non-
discrimination provisions of this AGREEMENT, the AGENCY shall impose such AGREEMENT sanctions 
as it, the STATE, or the FHWA may determine to be appropriate, including, but not limited to:
•	 Withholding of payments to the CONSULTANT under this AGREEMENT until the CONSULTANT 

complies, and/or;
•	 Cancellation, termination, or suspension of this AGREEMENT, in whole or in part.

6.	 Incorporation of Provisions: The CONSULTANT shall include the provisions of paragraphs (1) through 
(5) in every subcontract, including procurement of materials and leases of equipment, unless exempt by the 
REGULATIONS, or directives issued pursuant thereto. The CONSULTANT shall take such action with 
respect to any sub-consultant or procurement as the STATE, the AGENCY, or FHWA may direct as a means 
of enforcing such provisions including sanctions for non-compliance.

	 Provided, however, that in the event a CONSULTANT becomes involved in, or is threatened with, 
litigation with a sub-consultant or supplier as a result of such direction, the CONSULTANT may request 
the AGENCY enter into such litigation to protect the interests of the STATE and/or the AGENCY and, in 
addition, the CONSULTANT may request the United States enter into such litigation to protect the interests 
of the United States. Agreement Number: 
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Exhibit G 
Certification Documents

Exhibit G-1(a)	  Certification of Consultant

Exhibit G-1(b)	  Certification of _______________________________

Exhibit G-2	   Certification Regarding Debarment, Suspension and Other Responsibility Matters -  
		    Primary Covered Transactions

Exhibit G-3 	   Certification Regarding the Restrictions of the Use of Federal Funds for Lobbying

Exhibit G-4	   Certificate of Current Cost or Pricing Data
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Exhibit G-1(a)  Certification of Consultant
I hereby certify that I am the  and duly authorized representative of the firm of  

       
whose address is 

 
and that neither the above firm nor I have:

a)	 Employed or retained for a commission, percentage, brokerage, contingent fee, or other consideration, 
any firm or person (other than a bona fide employee working solely for me or the above CONSULTANT) 
to solicit or secure this AGREEMENT;

b)	 Agreed, as an express or implied condition for obtaining this contract, to employ or retain the services of 
any firm or person in connection with carrying out this AGREEMENT; or

c)	 Paid, or agreed to pay, to any firm, organization or person (other than a bona fide employee working solely 
for me or the above CONSULTANT) any fee, contribution, donation, or consideration of any kind for, or in 
connection with, procuring or carrying out this AGREEMENT; except as hereby expressly stated (if any);

I acknowledge that this certificate is to be furnished to the  
and the Federal Highway Administration, U.S. Department of Transportation in connection with this 
AGREEMENT involving participation of Federal-aid highway funds, and is subject to applicable State and 
Federal laws, both criminal and civil.

Consultant (Firm Name)

Signature (Authorized Official of Consultant) Date
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Exhibit G-1(b)  Certification of 
I hereby certify that I am the:

	

	 Other 

of the , and  
or its representative has not been required, directly or indirectly as an express or implied condition in connection 
with obtaining or carrying out this AGREEMENT to:

a)	 Employ or retain, or agree to employ to retain, any firm or person; or

b)	 Pay, or agree to pay, to any firm, person, or organization, any fee, contribution, donation, or consideration 
of any kind; except as hereby expressly stated (if any):

I acknowledge that this certificate is to be furnished to the  
and the Federal Highway Administration, U.S. Department of Transportation, in connection with this 
AGREEMENT involving participation of Federal-aid highway funds, and is subject to applicable State and 
Federal laws, both criminal and civil.

Signature Date

 

Agreement Number: 



Exhibit G
Revised 

Page 1 of 1 
03/16/16

Exhibit G-2   Certification Regarding Debarment, Suspension and Other 
Responsibility Matters - Primary Covered Transactions

I.	 The prospective primary participant certifies to the best of its knowledge and belief, that it and its principals:

A.	 Are not presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily 
excluded from covered transactions by any Federal department or agency;

B.	 Have not within a three (3) year period preceding this proposal been convicted of or had a civil judgment 
rendered against them for commission of fraud or a criminal offense in connection with obtaining, 
attempting to obtain, or performing a public (Federal, State, or local) transaction or contract under 
a public transaction; violation of Federal or State anti-trust statues or commission of embezzlement, 
theft, forgery, bribery, falsification or destruction of records, making false statements, or receiving 
stolen property;

C.	 Are not presently indicted for or otherwise criminally or civilly charged by a governmental entity 
(Federal, State, or local) with commission of any of the offenses enumerated in paragraph (1)(b) 
of this certification; and

D.	 Have not within a three (3) year period preceding this application / proposal had one or more public 
transactions (Federal, State and local) terminated for cause or default.

II.	 Where the prospective primary participant is unable to certify to any of the statements in this certification, 
such prospective participant shall attach an explanation to this proposal.

Consultant (Firm Name)

Signature (Authorized Official of Consultant) Date
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Exhibit G-3  Certification Regarding the Restrictions of the Use of Federal Funds 
for Lobbying
The prospective participant certifies, by signing and submitting this bid or proposal, to the best of his or her 
knowledge and belief, that:

1.	 No Federal appropriated funds have been paid or will be paid, by or on behalf of the undersigned, to any 
person for influencing or attempting to influence an officer or employee of any Federal agency, a Member 
of Congress, an officer or employee of Congress, or any employee of a Member of Congress in connection 
with the awarding of any Federal contract, the making of any Federal grant, the making of any Federal loan, 
the entering into of any cooperative AGREEMENT, and the extension, continuation, renewal, amendment, 
or modification of Federal contract, grant, loan or cooperative AGREEMENT.

2.	 If any funds other than Federal appropriated funds have been paid or will be paid to any person for 
influencing or attempting to influence an officer or employee of any Federal agency, a Member of Congress, 
an officer or employee of Congress, or an employee of a Member of Congress in connection with this 
Federal contract, grant, loan or cooperative AGREEMENT, the undersigned shall complete and submit 
Standard Form - LLL, “Disclosure Form to Report Lobbying,” in accordance with its instructions.

	 This certification is a material representation of fact upon which reliance was placed when this transaction 
was made or entered into.  Submission of this certification is a prerequisite for making or entering into 
this transaction imposed by Section 1352, Title 31, U.S. Code.  Any person who fails to file the required 
certification shall be subject to a civil penalty of not less than $10,000.00, and not more than $100,000.00, 
for each such failure.

	 The prospective participant also agrees by submitting his or her bid or proposal that he or she shall require 
that the language of this certification be included in all lower tier sub-contracts, which exceed $100,000, 
and that all such sub-recipients shall certify and disclose accordingly.

Consultant (Firm Name)

Signature (Authorized Official of Consultant) Date

Agreement Number: 



Exhibit G
Revised 

Page 1 of 1 
03/16/16

Exhibit G-4  Certificate of Current Cost or Pricing Data
This is to certify that, to the best of my knowledge and belief, the cost or pricing data (as defined in section 
2.101 of the Federal Acquisition Regulation (FAR) and required under FAR subsection 15.403-4) submitted, 
either actually or by specific identification in writing, to the Contracting Officer or to the Contracting Officer’s 
representative in support of * are accurate, complete, and current  
as of  **.

This certification includes the cost or pricing data supporting any advance AGREEMENT’s and forward pricing 
rate AGREEMENT’s between the offer or and the Government that are part of the proposal.

Firm: 

Signature Title

Date of Execution***:  

*Identify the proposal, quotation, request for pricing adjustment, or other submission involved, giving the appropriate identifying number (e.g. project title.)
**Insert the day, month, and year, when price negotiations were concluded and price AGREEMENT was reached.
***Insert the day, month, and year, of signing, which should be as close as practicable to the date when the price negotiations were concluded and the 
contract price was agreed to.
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Disadvantaged Business Enterprise Condition of Award Participation 
The Disadvantaged Business Enterprise (DBE) requirements of 49 CFR Part 26 applies to this 
Agreement.  Demonstrating compliance with these specifications is a Condition of Award (COA) of this 
Agreement.  Failure to comply with the requirements of this specification may result in your Statement 
of Qualification (SOQ) being found to be nonresponsive and may be rejected. 

DBE COA Goal 
The Contracting Agency has established a COA Agreement goal percentage of:  9% 

DBE Eligibility / Selection of DBEs 
A Directory of Certified DBE Firms denoting the Description of Work the DBE Consultants are 
certified to perform is available at: 

www.omwbe.wa.gov/certification/index.shtml  

The directory provides plain language on the Description of Work that the listed DBE’s have 
been certified by the Office of Minority and Women’s Business Enterprises (OMWBE) to 
perform.  The Prime Consultant shall use the Directory of Certified DBE Firms to confirm if a 
DBE is certified for the “Description of Work” the Prime Consultant lists in their SOQ and 
therefore qualifies for credit towards the COA goal. 

Crediting DBE Participation 
Joint Venture 

When a DBE performs as a participant in a joint venture, only that portion of the total dollar 
value of the Agreement equal to the distinct, clearly defined portion of the Work that the 
DBE performs with its own forces shall be credited. 

DBE Prime Consultant 
A DBE Prime Consultant may only take credit for that portion of the total dollar value of the 
Agreement equal to the distinct, clearly defined portion of the Work that the DBE Prime 
performs with its own forces. 

DBE Sub-consultant 
When a DBE firm participates as a Sub-consultant only that portion of the total dollar value 
of the Agreement equal to the distinct, clearly defined portion of the Work that the DBE 
performs with its own forces shall be credited. 

 Include the cost of supplies and materials obtained by the DBE for the Work in the 
Agreement including supplies purchased or equipment leased by the DBE. 
o However, you may not take credit for supplies, materials, and equipment the DBE 

Sub-consultant purchases or leases from the Prime Consultant or its affiliate.  In 
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addition, Work performed by a DBE, utilizing resources of the Prime Consultant or 
its affiliates shall not be credited. 

 In very rare situations, a DBE firm may utilize equipment and/or personnel from a non-
DBE firm other than the Prime Consultant or its affiliates.  Should this situation arise the 
arrangement must be short-term and have prior written approval from the Office of Equal 
Opportunity (OEO).  The arrangement must not impact the DBE firm’s ability to perform 
a Commercially Useful Function (CUF).) 

 Count the entire value of fees or commissions charged by a DBE firm for providing a 
bona fide service, such as professional, technical, consultant, or managerial services. 

 If a firm is not certified as a DBE at the time of the execution of the Agreement, their 
participation cannot be counted toward any DBE goals. 

Commercially Useful Function (CUF) 
The Prime Consultant has a responsibility and must treat the working relationship with the 
DBE such that the DBE is performing a CFU.  The Prime Consultant may only take credit for 
Work performed by a DBE that is determined to be performing a CFU. 

 A DBE performs a CFU when it is responsible for execution of a distinct element of 
Work and is carrying out its responsibilities by performing, managing and supervising the 
Work involved. 

 A DBE does not perform a CFU if its role is limited to that of an extra participant in a 
transaction, agreement, or project through which funds are passed. 

Disadvantaged Business Enterprise (DBE) Utilization Plan 
To be eligible for award of the Agreement, the Prime Consultant shall properly complete and 
submit a DBE Utilization Plan.  The Prime Consultant’s DBE Utilization Plan must clearly 
demonstrate how the Prime Consultant intends to meet the DBE COA goal.  A DBE 
Utilization Plan form is included in the Request For Qualifications (RFQ). 

In the event of arithmetic errors in completing the DBE Utilization Plan the amount listed to 
be applied towards the goal for each DBE shall govern and the DBE total amount shall be 
adjusted accordingly. 

Note:  The Contracting Agency shall consider as nonresponsive and shall reject any SOQ 
submitted that does not contain a Disadvantaged Business Enterprise Utilization Plan that 
accurately demonstrates how the Prime Consultant intends to meet the COA goal. 

Disadvantaged Business Enterprise (DBE) Written Confirmation 
The Prime Consultant shall submit a complete and accurate DBE Written Confirmation form 
for each firm listed in their SOQ and with the DBE Sub-consultants clearly identified in the 
Prime Consultant’s DBE Utilization Plan as submitted with their SOQ.  Failure to do so will 
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result in the associated participation being disallowed, which may result in the Prime 
Consultant’s SOQ being deemed non-responsive.  A DBE Written Confirmation form is 
included in this RFQ. 

It is prohibited for the Prime Consultant to require a DBE to submit a DBE Written 
Confirmation form with any part of the form left blank.  Should the Contracting Agency 
determine that a DBE Written Confirmation form was signed by a DBE that was not 
complete; the validity of the document comes into question and the associated DBE 
Participation may not receive credit. 

Selection of Successful Prime Consultant Faith Efforts (GFE) 
The successful Prime Consultant shall be selected on the basis of qualifications and DBE 
goal responsiveness, which demonstrates a GFE to achieve the DBE COA goal.  Achieving 
the goal may be accomplished in one of two ways, as follows: 

1. By meeting the goal 
The best indication of GFEs is to document, through submission of the DBE Utilization 
Plan and supporting DBE Written Confirmation form that the Prime Consultant has 
obtained enough DBE participation to meet or exceed the assigned DBE COA Agreement 
goal.  That being the case no additional GFE documentation is required.  Or; 

2. By documentation that it made adequate GFE to meet the goal 
The Prime Consultant may demonstrate a GFE in whole or part through GFE 
documentation ONLY IN THE EVENT a Prime Consultant’s efforts to solicit sufficient 
DBE participation have been unsuccessful.  In this case, the Prime Consultant must 
supply GFE documentation in addition to the DBE Utilization Plan, and supporting DBE 
Written Confirmation form(s). 

Note:  In the case where the Prime Consultant was awarded the Agreement based on 
demonstrating adequate GFE the announced DBE goal will not be reduced to the Prime 
Consultant’s partial commitment.  The Prime Consultant shall demonstrate a GFE during the 
life of the Agreement to attain the DBE COA Goal as assigned to the Agreement. 

Good Faith Efforts (GFE) Documentation 
GFE documentation shall be received, as specified in the RFQ. 

Based upon all the relevant documentation submitted in the Prime Consultants SOQ, the 
Contracting Agency shall determine whether the Prime Consultant has demonstrated a 
sufficient GFE to achieve DBE participation.  The Contracting Agency will make a fair and 
reasonable judgment of whether a Prime Consultant that did not meet the goal through 
participation, made adequate GFE as demonstrated by the GFE documentation. 
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The following is a list of types of actions, which would be considered as part of the Prime 
Consultant’s GFE to achieve DBE participation.  It is not intended to be a mandatory 
checklist, nor is it intended to be exclusive or exhaustive.  Other factors or types of efforts 
may be relevant in appropriate cases: 

1. Attendance by the Prime Consultant at any pre-solicitation meetings that were scheduled 
by the Contracting Agency to inform DBEs of sub-consulting opportunities available on 
the project; 

2. Contacting local Tribes, Tribal Employment Rights Offices (TERO) concerning the sub-
consulting opportunities in sufficient time to allow the enterprises to participate 
effectively; 

3. Selection by the Prime Consultant of specific economically feasible units of the project to 
be performed by DBEs in order to increase the likelihood of participation by DBEs even 
if the Prime Consultant preferred to perform these Work items as the Prime Consultant; 

4. Advertising by the Prime Consultant in general circulation, trade association minority and 
trade oriented, women focus publications, concerning the sub-consulting opportunities; 

5. Providing written notice from the Prime Consultant’s to a reasonable number of specific 
DBEs, identified from the OMWBE Directory of Certified DBE Firms for the selected 
sub-consulting Work, in sufficient time to allow the enterprises to participate effectively; 

6. Follow-up by the Prime Consultant of initial solicitations of interest by contacting the 
DBEs to determine with certainty whether they were interested.  Documentation of this 
kind of action shall include the information outlined below: 

a) The names, addresses, telephone numbers of DBEs who were contacted, the dates of 
initial contact, and whether initial solicitations of interest were followed-up by 
contacting the DBEs to determine with certainty whether the DBEs were interested; 

b) A description of the information provided to the DBEs regarding the scope of Work 
to be performed; and 

c) Documentation of each DBE contacted but rejected and the reason(s) for that 
rejection. 

7. Providing, to interested DBEs, adequate information about the scope of Work, and 
requirements for the selected sub-consulting Work; 

8. Negotiating in good faith with the DBE firms, and not, without justifiable reason, 
rejecting as unsatisfactory, any interest by any DBE.  The DBE's standing within its 
industry, membership in specific groups, organizations, or associations and political or 
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social affiliations - union vs. non-union employee status - are not legitimate causes for 
the rejection or non-solicitation of DBE’s in the Prime Consultant’s efforts to meet the 
project goal; 

9. Advertising and making efforts to obtain DBE participation that were reasonably 
expected to produce a level of participation sufficient to meet the goal or requirements of 
the Contracting Agency; 

10. Making any other efforts to obtain DBE participation that were reasonably expected to 
produce a level of participation sufficient to meet the goal or requirements of the 
Contracting Agency; 

11. Using the services of minority community organizations, minority consulting groups, 
local, State, and federal minority business assistance offices and other organizations 
identified by WSDOT and advocates for disadvantaged, minority, and women businesses 
that provide assistance in the recruitment and placement of disadvantaged, minority, and 
women business enterprises; and 

12. Using the WSDOT OEO DBE Supportive Services to assist you.  For more information 
please contact the OEO by calling toll free at (888) 259-9143 or emailing 
dbess@wsdot.wa.gov . 

Administrative Reconsideration of GFE Documentation 
Any Prime Consultant has the right to reconsideration but only for the purpose of reassessing 
their GFE documentation that was determined to be inadequate. 

 The Prime Consultant must request and schedule a reconsideration hearing within seven 
calendar days of notification of being nonresponsive or forfeit the right to 
reconsideration. 

 The reconsideration decision on the adequacy of the Prime Consultant’s GFE 
documentation shall be made by an official who did not take part in the original 
determination. 

 The Prime Consultant shall have the opportunity to meet in person with the official for 
the purpose of setting forth the Prime Consultant’s position as to why the GFE 
documentation demonstrates a sufficient effort. 

 The reconsideration official shall provide the Prime Consultant with a written decision on 
reconsideration within five business days of the hearing explaining the basis for their 
finding. 

Procedures between Award and Execution 
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After Award and prior to Execution, the Prime Consultant shall provide the additional 
information described below: 

1. Additional information for all successful firms that are utilized on the Agreement, clearly 
identifying all successful DBE’s as shown on the Disadvantaged Business Enterprise 
Utilization Plan: 

a) A completed Consultant Information form. 
b) List of all work items assigned to each successful firm with corresponding dollar 

value. 

Total amounts shown for each DBE shall not be less than the amount shown on the 
Disadvantaged Business Enterprise Utilization Plan.  A breakdown that does not conform 
to the Disadvantaged Business Enterprise Utilization Plan or that demonstrates a lesser 
amount of DBE participation than that included in the Disadvantaged Business Enterprise 
Utilization Plan will be returned for correction. 

2. A list of all firms who submitted interest in an attempt to participate in this project 
whether they were successful or not.  Include the business name, mailing address, contact 
name and phone number. 

Note:  The firms identified by the Prime Consultant may be contacted by the Contracting 
Agency to solicit general information as follows: age of the firm and average of its gross 
annual receipts over the past three-years. 

Procedures after Execution 
Crediting DBE Participation toward Meeting the Goal 

Reporting: 
All DBE work whether COA or race neutral participation is reported.  The Prime 
Consultant shall submit a Monthly Report of Amounts Credited as DBE Participation 
to WSDOT Consultant Services Office each month between Execution of the 
Agreement and Physical Completion of the Agreement using the application available 
at: 

https://remoteapps.wsdot.wa.gov/mapsdata/tools/dbeparticipation/  

The monthly report is due twenty (20) calendar days following the end of each 
month.  A monthly report shall be submitted for every month between Execution of 
the Agreement and Physical Completion regardless of whether payments were made 
or work occurred.  After Execution of the Agreement, the Prime Consultant shall send 
an e-mail to DBEPAdmin@wsdot.wa.gov containing the following information: the 
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first and last name, e-mail address, title and phone number of the person that will be 
submitting the above documents for their company.  The e-mail shall include the 
WSDOT Agreement number they will be reporting on.  After receipt of this 
information by WSDOT, the Prime Consultant will receive an e-mail containing their 
username and password for the application and a link to the application.  Reporting 
instructions are available in the application. 
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Payment: 
Compensation for all costs involved with complying with the conditions of this 
specification and any other associated DBE requirements is included in payment for 
the associated Agreements items of Work. 

Prompt Payment: 
Prompt payment to all Sub-consultants shall be in accordance with the Prompt 
Payment terms under section “VI. Sub-Consulting” of the Agreement/Master 
Agreement. 

Counting payments: 
Payments to a DBE firm will count toward DBE goals only if the participation is in 
accordance with these specifications. 

Changes in DBE COA participation 
Owner initiated Change Orders 

The Prime Consultant shall demonstrate a GFE to substitute COA DBE participation 
when the Contracting Agency deletes Work items by supplement or amendment that 
impact a COA DBE’s Work. 

When the Agreement allows alternate Work methods which serve to delete or create 
under-runs in COA DBE Work then the Prime Consultant must provide 
documentation of negotiating the change with the DBE that was to perform the 
reduced Work and demonstrate a GFE to substitute other DBE COA participation. 

Original Under runs: 
In the event that Work committed to a DBE firm as part of the COA under runs the 
original agreed upon amount the Prime Consultant shall demonstrate a GFE to 
substitute other DBE COA participation. 

Contractor-Initiated Proposals—General: 
The Prime Consultant cannot reduce the amount of work committed to a DBE firm at 
Agreement award without good cause and only with written concurrence from the 
OEO.  Reducing a COA DBE’s Work is viewed as a partial DBE termination, subject 
to the procedures below. 

DBE Termination: 
A COA DBE Sub-consultant may only be terminated in whole or part with the 
approval of the Contracting Agency (in coordination with OEO.)  Approval will be 
granted provided the Prime Consultant demonstrates that the termination is based on 
good cause. 
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Good cause typically includes situations where the DBE Sub-consultant is unable or 
has failed to perform the work of its sub-consultant contract in accordance with 
normal industry standards.  While not all inclusive, some examples of good cause 
include the following circumstances: 

Good cause may exist if: 

 The listed DBE Sub-consultant fails or refuses to execute a written sub-consultant 
contract with the Prime Consultant; 

 The listed DBE Sub-consultant fails or refuses to perform the work of its sub-
consultant contract in a way consistent with normal industry standards; 

 The listed DBE Sub-consultant becomes bankrupt, insolvent, or exhibits credit 
unworthiness; 

 The listed DBE Sub-consultant is ineligible to work on public works projects 
because of suspension and debarment proceedings pursuant 2 CFR Parts 180, 215 
and 1,200 or applicable state law; 

 The listed DBE Sub-consultant voluntarily withdraws from the project and 
provides to you written notice of its withdrawal; 

 The listed DBE is ineligible to receive DBE credit for the type of work required; 
or 

 A DBE owner dies or becomes disabled with the result that the listed DBE is 
unable to complete its work on the sub-consultant contract. 

Good cause does not exist if: 

 The Prime Consultant seeks to terminate a COA DBE so that the Prime 
Consultant can self-perform the Work; 

 The Prime Consultant seeks to terminate a COA DBE so the Prime Consultant 
can substitute another DBE or non-DBE after Agreement award; or 

 The failure or refusal of the DBE Sub-consultant to perform its work on the sub-
consultant contract results from the bad faith or discriminatory action of the Prime 
Consultant (e.g., the failure of the Prime Consultant to make timely payments or 
the unnecessary placing of obstacles in the path of the DBE’s Work.) 

Prior to requesting termination, the Prime Consultant must give notice in writing to 
the DBE Sub-consultant with a copy to the Contracting Agency, of its intent to 
request to terminate DBE work and the reasons for doing so.  The DBE Sub-
consultant shall have five (5) days to respond to the Prime Consultant’s notice.  The 
DBE’s response shall either support the termination or advise the Contracting Agency 
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and the Prime Consultant of the reasons it objects to the termination of its sub-
consultant contract. 

When a COA DBE firm is “terminated” from an Agreement (or fails to complete its 
Sub-consultant contract for any reason), the Prime Consultant shall make every GFE 
to substitute another DBE Firm (ref.to 49 CFR 26.53(g)). 

Graduation: 
When a DBE firm “graduates” from the DBE program (during the course of an 
executed sub-consultant contract), the DBE participation of that firm “may” continue 
to count towards the Agreement DBE goal. 

Decertification: 
When a COA DBE firm, who has a signed sub-consultant contract in place with a 
Prime Consultant, later becomes “decertified” (during the course of that sub-
consultant contract) – the DBE participation of that firm “may” continue to count 
towards the Agreement DBE goal. 

Damages for Noncompliance 
The Prime Consultant shall not discriminate on the basis of race, color, national origin, or sex 
in the performance of this Agreement.  The Prime Consultant shall carry out applicable 
requirements of 49 CFR Part 26 in the award and administration of Agreements, which 
contain funding assistance from the United States Department of Transportation.  Failure by 
the Prime Consultant to carry out these requirements is a material breach of this Agreement, 
which may result in the Termination of this Agreement or such other remedy as the 
Contracting Agency deems appropriate. 

If the Prime Consultant does not comply with any part of its Agreement as required under 49 
CFR part 26, and/or any other applicable law or regulation regarding DBE, the Contracting 
Agency may withhold payment, suspend the ability of the Prime Contractor to participate in 
future Contracting Agency Agreements, impose sanctions or Terminate the Agreement, and 
subject the Prime Consultant to civil penalties of up to ten percent of the amount of the 
Agreement for each violation. 

The apparent Prime Consultant must be in compliance with these Agreement Provisions as a 
condition precedent to the granting of a notice of award by the Contracting Agency.  The 
Prime Consultant is entitled to request an adjudicative proceeding with respect to the 
Contracting Agency’s determination of Agreement violation and assessed penalties by filing 
a written application within thirty days of receipt of notification.  The adjudicative 
proceeding, if requested, will be conducted by an administrative law judge pursuant to the 
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procedures set forth in RCW 34.05 and Chapter 10.08 of the Washington Administrative 
Code. 
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To be eligible for award of this Agreement, the Prime Consultant must fill out and submit, as part of its Statement of 
Qualifications (SOQ), the following DBE Utilization Plan relating to DBE requirements.  The Contracting Agency 
shall consider as nonresponsive and shall reject any SOQ that does not contain a DBE Utilization Plan which 
properly demonstrates that the Prime Consultant will meet the DBE participation requirements in one of the manners 
provided in the proposed Agreement.  The Prime Consultant must submit “Good Faith Effort” (GFE) documentation 
within 48 hours upon notification of award only in the event the Prime Consultant’s efforts to solicit sufficient DBE 
participation have been unsuccessful.  If submitting a GFE, the Prime Consultant needs to check the GFE Box 
below, agreeing to submit GFE within 48 hours.  The successful Prime Consultant’s DBE Utilization Plan shall be 
deemed a part of the resulting Agreement.  Information on certified firms is available from OMWBE, telephone 
(306) 664-9750 or Toll Free (866) 208-1064. 

      certifies that the DBE firms listed below have been contacted regarding participation on this project.  If this 
Prime Consultant is successful on this project and is awarded the Agreement, it shall assure that sub-consulting 
agreements are executed with those firms where an “Amount to be Applied Towards Goal” is listed.  (If necessary, 
use additional sheet.) 

Name of DBE Certification No. Prime Consultant or 
Sub-consultant Description of Work 

Amount to be 
Applied Towards 

Goal* 
                              
                              
                              
                              
                              
                              
                              
                              
                              
                              
 

DBE Sub-consulting Goal:       DBE Total:      ** 

  Good Faith Effort (GFE):  By checking this GFE box, the Prime Consultant is stating that their attempts to 
solicit sufficient DBE participation have been unsuccessful and GFE will be submitted within 48 hours of 
notification of award.  Failure to check this box will result in the Prime Consultant’s SOQ being deemed 
nonresponsive. 

* See the section “Crediting DBE Participation Toward Meeting the Goal” in the DBE Participation attachment of 
the Agreement. 

** The Contracting Agency will utilize this amount to determine whether or not the Prime Consultant has met the 
goal.  In the event of an arithmetic difference between this total and the sum of the individual amounts listed above, 
then the sum of the amounts listed shall prevail and the total will be revised accordingly.  Participation in excess of 
the goal amount will be considered voluntary or race-neutral participation. 
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