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HONORABLE JUDGE JUDITH H. RANSEYER
Hearing: February 7, 2013, 9:00 a.m.
STATE OF WASHINGTON
KING COUNTY SUPERIOR COURT
FISHER BROADCASTING - NO. 13-2-03837-4 SEA
SEATTLE TV L.L.C. dba KOMO 4,
DEFENDANT'S MEMORANDUM IN
Plaintiff, RESPONSE TO ORDER TO SHOW
CAUSE
V.
WASHINGTON STATE
DEPARTMENT OF
TRANSPORTATION, a State Agency,
Defendant.

The Washington State Department of Transportation (WSDOT), by and through its
attorneys, ROBERT W. FERGUSON, Attorney General, and L. SCOTT LOCKWOOD and
AMANDA G. PHILY, Assistant Attorneys General, hereby respond to the Order to Show
Cause pursuant to RCW 42.56. A Motion for an Order to Show Cause was granted, ex parte,
on Thursday, January 31, 2013. The show cause hearing is set for Thursday,
February 7, 2013.

I RELIEF REQUESTED
WSDOT respectfully requests that the Court find that the redacted information is

exempt from production under the deliberative process exemption to the Public Records Act
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(PRA), to find that WSDOT has shown good cause as to why un-redacted records should not
be produced, and to dismiss this lawsuit.

IL. STATEMENT OF FACTS
A. The SR 520 Bridge Replacement and HOV Program

The SR 520 Bridge Replacement and HOV Program (SR 520 Program) consists of
three projects that are currently under construction — the SR 520 Floating Bridge and
Landings Project, the Medina to SR 502: Eastside Transit and HOV Project, and the Pontoon
Construction Project.

The contract for the Floating Bridge and Landings Project was awarded to
Kiewit/General/Manson, a Joint Venture (KGM). Among other ‘;hings, KGM will build a six-
lane floating bridge with wider, safer shoulders, a transit/HOV lane in each direction and a
bicycle/pedestrian path; will tow concrete pontoons built in Grays Harbor and assemble the
floating bridge on Lake Washington; and will build 44 supplemental concrete pontoons and
58 anchors.

The contract for the Eastside Transit and HOV Project was awarded to Eastside
Corridor Constructors (ECC). Ainong other things, ECC will widen the corridor and
construct new transit and carpool lanes, shoulders and other facilities along 2.5 miles of
SR 520 from west of Evergreen Point Road to east of 108™ Avenue in Bellevue.

The contract for the Pontooﬁ Construction Project was awarded to Kiewit-General
Joint Venture (K-G). Pursuant to the contract, K-G built a pontoon construction facility in
Grays Harbor County and will design and construct 33 new floating bridge pontoons. Once

complete, each batch of pontoons will be floated out of the casting basin, inspected, and
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towed into place on Lake Washington where they will serve as the floating foundation for the
new SR 520 Bridge.
B. The Weekly Reports

The Weekly Reports requested by Tracy Vedder, an employee of KOMO 4, are
prepared by staff from each of the three projects that make up the SR 520 Bridge Replacement
and HOV Program for senior SR 520 Program managers. Declaration of Jody Alseth in
Support of Defendant’s Memorandum in Response to Order to Show Cause (Alseth Decl.) 3.
The Weekly Reports include nine sections. Id. Those sections are titled “Summary
Narrative,” “Inter-Agency/Public Outreach/Communication,” “Environmental,” “Risks,”
“Safety,” “Schedule,” “Forecast,” “Change Management,” and “Images.” Id. The Risk
Section of the Weekly Reports consists of a table (Risk Table), and a discussion of strategies
the project team is using to mitigate each of the risks. Alseth Decl. 4. The first column of
the Risk Table sets forth what project staff believes are the top risks for the particular project
at the time the report was prepared. Id. The next columns represent the opinions of WSDOT
project staff as it relates to the likelihood of the risk occurring, potential dollar value
associated with the risk, and potential schedule impact of the risk. /d. The opinions set forth
in these columns of the Risk Tables are based on preliminary information and estimates which
are not supported by quantitative analysis, and are provided by the project office to WSDOT
upper management for internal purposes before all of the underlying facts have been
developed or determined. /d. The opinions relate directly to either ongoing negotiations with

the contractars or potential future risks. Id. Potential future risks will ultimately be concluded
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by either retirement of those risks that do not come to fruition, the execution of one or more
change orders, or resolved through a dispute adjudication process as applicable. /d.
C. - Tracy Vedder’s Public Records Act Requests |

Between September 1, 2012 and January 31, 2013, Ms. Vedder submitted a total of 13
public record requests to WSDOT. Declaration of Marta‘ Carlo in Support of Defendant’s
Memorandum in Response to Order to Show Cause (Carlo Decl.) 2. The request that is the
subject of this lawsuit was submitted by email on November 27, 2012. Carlo Decl., 12, 4. In
that email, Ms. Vedder made the following request:

In accordance with 42.56, please provide copies of all Weekly Reports from

May 1, 2012 to present for the Pontoon construction Project, the Floating

Bridge and Landings Project and the Eastside Transit and HOV Project.

Carlo Decl. 4.

Ms. Vedder’s request was designated PDR 12-1977. Id. Marta Carlo, Records
Management Supervisor for WSDOT Records and Information Services, forwarded the
request to Jody Alseth at the SR 520 Program office. Carlo Decl. {5, Alseth Decl. 2. The
SR 520 Program collected 90 documents that were responsive to PDR 12-1977. Alseth
Decl. 5. Those documents consisted of 30 Weekly Reports prepared for the Pontoon
Construction Project, 30 Weekly Reports prepared for the Eastside HOV and Transit Project,
and 30 Weekly Reports prepared for the Floating Bridge and Landings Project (collectively,

“Weekly Reports”). Id. Ms. Alseth determined that the information set forth in the second,

| third, and fourth columns of the Risk Tables in the Weekly Reports might be exempt from

production under the deliberative process exemption to the PRA. Alseth Decl. 6. After

consulting with legal counsel, Ms. Alseth concluded that the information in the Risk Tables
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that the SR 520 Project staff proposed redacting was exempt from production under the
deliberative process exemption. Alseth Decl. §7. Ms. Alseth sent the Weekly Reports, with
the proposed redactions and an exemption log, to Marta Carlo. Alseth Decl. 9.

Consistent with WSDOT’s policy, Ms. Carlo consulted with the Assistant Attorney
General assigned to advise WSDOT regarding the PRA prior to redacting the information in
the Risk Tables. Carlo Decl. 8. After consulting with legal counsel, Ms. Carlo agreed that
the information that the SR 520 Project staff proposed redacting was exempt from production
under the deliberative process exemption. Id. Ms. Carlo notified WSDOT Chief of Staff
Steve Reinmuth accordingly. Id. On, January 3, 2013, Mr. Reinmuth approved the proposed
redactions. Carlo Decl. 9.

On January 7, 2013, WSDOT sent Ms. Vedder the partially redacted Weekly Reports,
an exemption log, and a letter explaining the redactions. Carlo Decl. q10.

III. STATEMENT OF ISSUES
1. Does the deliberative process exemption protect preliminary opinions of subordinate
project staff expressed to upper project management regarding the potential cost value
and schedule impacts of potential risks, when the release of those opinions would
inhibit the deliberative process necessary to negotiate associated contract changes with
the contractor associated with those risks?
2. Did WSDOT violate RCW 42.56.080 by asserting the deliberaﬁve process exemption

when it did not treat KOMO differently than any other person with regard to
disclosure of the Weekly Reports?

IV. EVIDENCE RELIED UPON
In support of its Memorandum, WSDOT relies on the pleadings, motion, and
declarations previously filed in this matter and on the declarations of Jeff Carpenter, Jody

Alseth, and Marta Carlo filed in Support of Defendant’s Memorandum.
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V. AUTHORITY/ARGUMENT
A. Standard of Review

Judicial review of all agency actions taken or challenged under RCW 42.56.030
through 42.56.520 shall be de novo. RCW 42.56.550(3). Courts may examine any record
in camera in any proceeding brought under this section. /d. The court may conduct a hearing
based solely on affidavits. Id.

B. The Redacted Portions of the Weekly Reports are Exempt From Production

In its Complaint, KOMO erroneously claims that the ;edacted portions of the Weekly
Reports are not exempt from disclosure. To the contrary, because thé redacted information
consists of opinions based on preliminary estimates that relate to the deliberative process of
negotiating contract changes, and because premature release of those opinions to the
contractor would be detrimental to WSDOT’s ability to negotiate the lowest cost associated
with those risks, it is exempt. Therefore, WSDOT did not violate the PRA by not producing
un-redacted Weekly Reports.

Washington’s Public Records Act, chapter 42.56 RCW, is a strongly-worded mandate
for open government, requiring broad disclosure of public records unless the responding
agency demonstrates that the record falls within a specific exemption. Rental Housing Ass'n
of Puget Sound v. City of Des Moines, 165Wn.2d 525, 527, 199 P.3d 393 (2009). The
“deliberative process” exemption is one of the PRA’s specific exemptions. RCW 42.56.280
provides:

Preliminary drafts, notes, recommendations, and intra-agency memorandums in

which opinions are expressed or policies formulated or recommended are

exempt under this chapter, except that a specific record is not exempt when
publicly cited by an agency in connection with any agency action.
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The purpose of this exemption is to allow frank and uninhibited discussion during the
decision-making process. Hearst Corp. v. Hoppe, 90 Wn.2d 123, 132, 580 P.2d 246 (1978).
In order to rely on this exemption, an agency must show that the records contain predecisional
opinions or recommendations of subordinates expressed as part of a deliberative process; that
disclosure would be injurious to the deliberative or consultative function of the process; that
disclosure would inhibit the flow of recommendations, observations, and opinions; and
finally, that the materials covered by the exemption reflect policy recommendations and
opinions and not the raw factual data on which an opinion is based. Progressive Animal
Welfare Soc. v. University of Washington, 125 Wn.2d 243, 256, 884 P.2d 592 (1994).

The risk information redacted from the Weekly Reports consists of predecisional
opinions. The risk data is based on engineering estimates using varying degrees of
information based on what information is available at the time in an attempt to quantify both
cost and time related impacts. Declaration of Jeff Carpenter (Carpenter Decl.) 7. At the time
that a particular risk, for example pontoon cracking, is identified, the estimates are based on
very general assumptions of unknown costs and time along with a preliminary investigation
into the probability that a right to compensation or time exists under the contract. /d. That is,
the cost and time impacts are nothing more than a ball park number. /d. As time progresses,
and more information becomes available, the cost and time impacts are refined. Id. These
refinements can be due to increased information provided by the contractor or information
gathered by WSDOT personnel and consultants as part of a detailed investigation process. Id.
The more information that becomes available, the more precise the estimates become which

can cause the projected numbers to increase, decrease, or remain the same. Id.
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The risk opinions that were redacted from these reports are also part of a deliberative
process. When a contractual risk listed in the Risk section of a Weekly Report materializes
(such as a schedule delay, the need to make a design change, or implement a repair) it will
result in a deliberative process (negotiations) with the contractor to determine who is
responsible for the actual cost/time associated with the risk. Carpenter Decl. 8. Until such
time as the contractor and/or WSDOT seek a change in the contract related to the risk (e.g.
seek additional compensation or time) and a settlement is reached between the parties either
by negotiation of a change order or litigation, the cost and time listed in the reports is nothing
more than a preliminary estimate or projection which must ultimately be determined through a
deliberative process with the contractor. /d.

Finally, premature release of these opinions would be injurious to the deliberative
process of negotiating resolution of the identified risks. If the risk data is produced to
KOMO or anyone else, it will be available to the contractors for the projects that comprise the
SR 520 Program. Carpenter Decl. 9. Allowing the contractor to have access to that
information prior to the conclusion of negotiations would severely impact WSDOT’s ability
to negotiaté a fair and reasonable settlement with the contractor. Id. The following are a few
examples of how WSDOT would be prejudiced.

First, the data could be used by the contractor in negotiations to set a floor amount for
the negotiations, making it very difficult for WSDOT to negotiate a lower number. Id. This
would be akin to walking into a car dealership and immediately telling the salesman that your
budget is $15,000.00. Id. If the salesman had that sort of information, it is not likely that he

or she would show you $8,000.00 cars even though an $8,000.00 car may be more than
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capable of meeting your exact needs. Id. To the contrary, the salesman would most likely
start by showing you a $15,000.00 car and then work to move you up even further. d.

Second, the contractor might independently analyze a particular risk to be worth less
than WSDOT’s estimates. /d. If the contractor has access to WSDOT’s higher estimate prior
to or during the negotiations, the contractor has the opportunity to ihcrease its request to
match the department’s higher number. Id.

Third, WSDOT may identify a risk and assign a cost to that risk that the contractor has
not considered. Id. Providing the contractor advance notice of a potential risk that WSDOT
has identified gives the contractor the ability to add costs to its request that may not have
otherwise been considered. Id. The public expeéts WSDOT to strike the best possible deal
when negotiating changes with its contractors. Id. Providing the contractor with insight into
WSDOT’s negotiation position by sharing WSDOT’s preliminary opinions, such as the risk
data provided in the Weekly Reports, prior to or during the negotiation process prejudices
WSDOT’s ability to negotiate in the best interests of the public. /d.

Moreover, if WSDOT is ordered to produce the cost and scheduling information
contained in the Risk Section of the Weekly Reports, WSDOT will have no other recourse
than to stop including this type of information in its Weekly Reports. Carpenter Decl. {10.
This will make it much more difficult and time consuming for the project personnel to support
WSDOT management’s ability to make informed decisions regarding all aspecté of the project
including budgetary as well as change order negotiations. Id.

The American Civil Liberties Union of Washington v. City of Seattle, 121 Wn. App.

544, 89 P.3d 295 (2004) case is instructive. In that case, the Seattle Police Officers Guild
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(Guild) and the City of Seattle were about to embark on new contract negotiations. Id. at 548.
Prior to the commencement of the negotiations, the Guild and the City exchanged lists of
issues they planned to address in negotiations. Id. The ACLU requested copies of both lists
pursuant to the Public Records Act. Jd. The City did not produce the lists, claiming that they '
were exempt under the deliberative process exemption. /d. The Washington Supreme Court
held that the lists were exempt, noting that negotiations theméelves are an integral part of the
deliberative process and .that production of the lists would inhibit the negotiation process.
Id. at 553.

C. WSDOT Did Not Treat KOMO Differently From Other Persons Requesting
Public Records

In its Complaint, KOMO claims that “WSDOT’s demonstrated negative bias and
actions against Ms. Vedder discriminated against KOMO in violation of RCW 42.56.080.”
That statute provides, in relevant part, “[a]gencies shall not distinguish among persons
requesting records.” Since WSDOT did not treat KOMO differently then any other person
with regard to the Weekly Reports, there was no violation of RCW 42.56.080.

KOMO?’s argument is based on its belief that 1) specific WSDOT employees do not
like Ms. Vedder and/ér her reports; and 2) the only reason WSDOT redacted certain
information in the Weekly Reports was because of this perceived dislike. The statutory
language cited above makes it clear that KOMO can only prevail in its claim that WSDOT
violated RCW 42.56.080 if WSDOT actually treated KOMO differently from other persons
with regard to the Weekly Reports. For example, if it were to be shown that WSDOT
voluntarily produced un-redacted copies of the Weekly Reports to a person outside the

department other than Ms. Vedder, that might constitute evidence suggesting that WSDOT
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treated KOMO differently in violation of RCW 42.56.080. However, there is no such
evidence. Further, WSDOT redacted information in the Weekly Reﬁorts because the
information is exempt from production under the deliberative process exemption to the PRA.
The decision was in no way based on the fact that KOMO was requesting the records. With
the exception of the inadvertent disclosure of one un-redacted Weekly Report to Ms. Vedder,
WSDOT has not released the redacted information contained in these Weekly Reports to
anyone outside the department. |

Since WSDOT did not treat KOMO any differently from any other person with regard
to the Weekly Reports, and since WSDOT redacted the information in the Weekly Reports
because that information is exempt from disclosure under the deliberative process exemption,
there was no violation of RCW 42.56.080.

D. WSDOT Did Not Waive Its Right To Claim That The Redacted Information Is
Exempt From Production.

KOMO makes reference to the fact that WSDOT previously produced (to them) an
un-redacted copy of one Weekly Report. That production was inadvertent. Alseth Decl. §13.
To the extent KOMO may claim that WSDOT waived the “deliberative process exemption”
because it inadvertently produced an un-redacted Weekly Report, such a contention would not
be correct. See, e.g., Redland Soccer Club, Inc. v. Department of Army of U.S., 55 F.3d 827,
856 (3™ Cir. 1995)(Army did not waive its right to claim documents were exempt from
discovery under the deliberative process privilegé because it inadvertently disclosed five of
the withheld documents in the course of a subsequent response), Mobil Oil Corp. v. U.S.
EP.A., 879 F.2d 698, 701 (9™ Cir. 1989)(The release of certain documents waives FOIA

exemptions only for those documents released).
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VI. CONCLUSION
The redacted information is exempt from production under the deliberative process
exemption to the PRA. WSDOT redacted the risk information not because of any animus
towards the requester, but because to release it would be harmful to its ability to negotiate a
settlement of the identified risks. WSDOT would have redacted this information regardless of
who had made the request. Since the exemption applies, WSDOT has shown good cause as to
why the court should not order WSDOT to produce un-redacted copies of the Weekly

Reports.

DATED this 6™ day of February, 2013

ROBERT W. FERGUSON

Attorney General )
- / /
ra i
/] / /
( i,

[ SCOTT LOCKWOOD, WSBA No. 19248
AMANDA G. PHILY, WSBA No. 37667
Assistant Attorneys General
Attorneys for Defendant WSDOT
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STATE OF WASHINGTON
KING COUNTY SUPERIOR COURT

FISHER BROADCASTING - NO. 13-2-03837-4SEA
SEATTLE TV L.L.C. dba KOMO 4,
DECLARATION OF MARTA CARLO

Plaintiff, IN SUPPORT OF DEFENDANT'S
MEMORANDUM IN RESPONSE TO
V. ORDER TO SHOW CAUSE
WASHINGTON STATE

DEPARTMENT OF
TRANSPORTATION, a State Agency,

Defendant.

MARTA CARLO, declares as follows:

1. I am the Records Management Supervisor for the Washington State
Department of Transportation (WSDOT) Records & Information Services. I have held this
position since 2005. My job duties include Supervising the Headquarters Public Records Unit
and processing public records requests. I am over the age of eighteen and competent to testify
to the facts stated in this declaration.

2. Between September 1, 2012 and January 31, 2013, Tracy Vedder submitted a
total of 13 public disclosure requests (PDRs) to WSDOT in response to which the department

has thus far provided 9,419 records. WSDOT assigned a number to each request. The
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number assigned to each request, the date the request was made, the date the request was
acknowledged by WSDOT, and the number of documents produced to Ms. Vedder pursuant

to each request is set forth in the chart below:

PDR number Date request made Date request Number of
acknowledged documents produced

12-1431 9/10/12 9/10/2012 477

12-1499 9/17/12 9/20/2012 3,498

12-1501 9/17/12 9/17/2012 462

12-1625 10/3/12 10/3/2012 9

12-1795 10/31/12 11/5/2012 915

12-1823 10/31/12 11/7/2012 363

12-1841 11/5/12 11/9/2012 3567

12-1882 11/6/12 11/14/2012 7

12-1890 11/8/12 11/14/2012 30

12-1977 11/27/2012 12/3/2012 90

12-2145 12/21/12 12/27/2012 1

13-0138 1/23/13 1/23/2013 0

13-0164 1/17/13 1/25/2013 0

In addition to the 9,419 records released to Ms. Vedder, the department has also released
7,439 records to Sarah Garza of KOMO, Ms. Vedder’s superior.

4. PDR 12-1977 is the subject of this lawsuit. In that request, Ms. Vedder asked

as follows:
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In accordance with 42.56, please provide copies of all Weekly Reports from

May 1, 2012 to present for the Pontoon construction Project, the Floating

Bridge and Landings Project and the Eastside Transit and HOV Project.

5. The request from Ms. Vedder was received in the Public Disclosure Email
Inbox on Tuesday, November 27, 2012. On Monday, December 3, 2012, I entered the request
into our Public Disclosure Tracking System database and generated the acknowledgment
letter. At 12:30 p.m., the same date, I emailed the acknowledgement letter to Ms. Vedder. At
12:31 p.m. I forwarded the email with acknowledgement letter attached to the PDR
Coordinator for the 520 Project Office, asking them to notify me if any other office may have
records responsive to this request. At 2:04 p.m. I received an email from the 520 PDR
Coordinator stating that their office will have all responsive records to this request.

6. A total of 90 documents were responsive to PDR 12-1977. They consisted of
30 Weekly Reports prepared for the Pontoon Construction Project, 30 Weekly Reports
prepared for the Eastside HOV and Transit Project, and 30 Weekly Reports prepared for the
Floating Bridge and Landings Project (collectively, “Responsive Weekly Reports™). The
Weekly Reports were sent to me by Fred Chang, PDR Coordinator for the 520 Project Office.
Fred received these records from Jody Alseth, Construction and Business Services Manager
for the SR 520 Bridge Replacement and HOV Program.

7. The SR 520 Project office proposed redacting the information set forth in the
second, third, and fourth columns of the Risk Tables contained in the Responsive Weekly
Reports.

8. It is WSDOT’s policy to consult with the Assistant Attorney General assigned

to advise us on public record matters prior to asserting that a public record is exempt from
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production. After consulting with legal counsel, I agreed that the information that the SR 520
Program proposed redacting was exempt from production under the deliberative process
exemption. I notified WSDOT Chief of Staff Steve Reinmuth accordingly.

0. On, January 3, 2013, Mr. Reinmuth approved the proposed redactions.

10. The partially redacted Responsive Weekly Reports were produced to
Ms. Vedder on January 8, 2013. She was also provided with a cover letter explaining the
redactions and an exemption log.

11. On January 16, 2013, Ms. Vedder sent an email to WSDOT explaining her
disagreement with WSDOT’s decision to redact portions of the Responsive Weekly Reports and
requesting that they be produced without redaction.

12. As part of the department’s review of Ms. Vedder’s January 16, 2013 objections,
Jody Alseth provided me with proposed revisions to several of the Weekly Reports on January
28,2013. On February 4, 2013, documents containing revised redactions, along with a letter of
review and explanation, were mailed to Ms. Vedder.

13. My agreement with the proposed redactions was in no way based on the fact that
Ms. Vedder was the person requesting the records. WSDOT would have in fact redacted these
reports in the same manner regardless of who the requestor was.

14. Upon request, WSDOT will produce un-redacted Responsive Weekly Reports to
Ms. Vedder when the issues associated with a particular risk are resolved.

15. I declare under the penalty of perjury under the laws of the State of Washington

that the foregoing is true and correct.

//
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DATED this éJ—j\ day of February, 2013 at Olympia, Washington.

Yyt Cads

.4 \
MARTA CARLO
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STATE OF WASHINGTON
KING COUNTY SUPERIOR COURT

FISHER BROADCASTING - NO. 13-2-03837-4 SEA
SEATTLE TV L.L.C.dba KOMO 4,
DECLARATION OF JODY ALSETH
Plaintiff, IN SUPPORT OF DEFENDANT'S
MEMORANDUM IN RESPONSE TO
V. ORDER TO SHOW CAUSE
WASHINGTON STATE
DEPARTMENT OF
TRANSPORTATION,
Defendant.

JODY ALSETH, declares as follows:

1. I am the Construction and Business Services Manager for the Washington State
Department of Transportation (WSDOT) SR 520 Bridge Replacement and HOV Program
(SR 520 Program). I have held this position since December 2009. My job duties include
overseeing the coordination of and response to requests for public records. I am over the age
of eighteen and competent to testify to the facts stated in this declaration.

2. I received a copy of PDR 12-1977, a request for public records made by Tracy
Vedder. In that request, Ms. Vedder asked for copies of all Weekly Reports, prepared within
a specific time period, for the Pontoon Construction Project, the Floating Bridge and Landings

Project, and the Eastside HOV and Transit Project.
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3. The Weekly Reports requested by Ms. Vedder are prepared by staff from each
of the three projects that make up the SR 520 Bridge Replacement & HOV Program for senior
SR 520 Program managers. The Weekly Reports include nine sections. Those sections are
titled “Summary  Narrative,” “Inter-Agency/Public Outreach/Communication,”
“Environmental,” “Risks,” “Safety,” “Schedule,” “Forecast,” “Change Management,” and
“Images.”

4. The Risk Section of the Weekly Reports consists of a table (Risk Table), and a
discussion of strategies the project team is using to mitigate each of the risks. The first column
of the Risk Table sets forth what project staff believes are the top risks for the particular
project at the time the report was prepared. The next columns represent the opinions of
WSDOT project staff as it relates to the likelihood of the risk occurring, potential dollar value
associated with the risk, and potential schedule impact of the risk. The opinions set forth in
these columns of the Risk Tables are based on preliminary information and estimates which are
not supported by quantitative analysis, and are provided by the project office to WSDOT upper
management for internal purposes before all of the underlying facts have been developed or
determined. The opinions relate directly to either ongoing negotiations with the contractors or
potential future risks. Potential future risks will ultimately be concluded by either retirement
of those risks that do not come to fruition, the execution of one or more change orders, or
resolved through a dispute adjudication process as applicable.

5. The SR 520 Program collected a total of 90 documents that were responsive to
PDR 12-1977. Those documents consisted of 30 Weekly Reports prepared for the Pontoon

Construction Project, 30 Weekly Reports prepared for the Eastside HOV and Transit Project,
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and 30 Weekly Reports prepared for the Floating Bridge and Landings Project (collectively,
“Responsive Weekly Reports™).

6. I determined that the information contained in the Risk Tables regarding
likelihood of impact, potential costs, and potential schedule impacts might be exempt from
production under the “deliberative process” exemption to the Public Records Act. My
opinion was based on the fact that said information consists entirely of WSDOT’s opinions,
based on preliminary information and estimates, and relates directly to ongoing or potential
future negotiations with WSDOT’s contractors. If WSDOT’s internal preliminary estimates
and opinions regarding value and allocation of risk are released to the public, and thereby be
made available to the contractor before negotiations are concluded, the negotiation process
will be significantly undermined.

7. After consulting with legal counsel, I concluded that the information was
exempt from production under the deliberative process exemption.

8. My decision to propose redactions to the Risk Tables in the Responsive
Weekly Reports was in no way based on the fact that Ms. Vedder was the person requesting
the documents. I would have made the same determination regardless of who the requester
was when such a release would make the information available to the contractor.

9. On December 19, 2012, the Responsive Weekly Reports were sent to Marta
Carlo at Public Record’s Headquarters (HQ) with the proposed redactions and an exemption
log.

10.  After receiving an email from Ms. Vedder dated January 16, 2013, objecting to

the redactions from the Weekly Reports, I was asked to again check each of the redacted risk
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items to be sure that they all continue to relate to an item that is still open and still exempt as
subject to negotiation.

11. I have subsequently completed my review and confirmed that most of those
items are still open, and so properly redacted. However, 1 did find several redactions that
relate to items that are now closed so no longer exempt. Revisions were forwarded to Marta
Carlo at the Public Records HQ on January 28, 2013 with the understanding that those revised
records would be released to Ms. Vedder.

12. If requested, the SR 520 Program will continue to provide un-redacted copies
of the responsive Weekly Reports when the underlying issues associated with the risks in the
Risk Table have been resolved by either retirement of risks that never come to fruition, or
resolution with the contractor and issuance of a subsequent change order.

13.  In its complaint and related pleading, KOMO makes reference to the fact that
WSDOT previously provided her with an un-redacted Weekly Report. That Weekiy Report
was attached ‘to Ms. Vedder’s Declaration. Disclosure of that un-redacted Weekly Report was
a mistake. WSDOT inadvertently produced it when it was responding to one of Ms. Vedder’s
earlier requests for public records.

14. 1 declare under the penalty of perjury under the laws of the State of Washington

that the foregoing is true and correct.

—
DATED this - 6 day of February, 2013 at Seattle, Washington.

i
i

jO[{Y %ET@
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STATE OF WASHINGTON
KING COUNTY SUPERIOR COURT

FISHER BROADCASTING-SEATTLE TV

L.L.C. dba KOMO 4 NO. 13-2-03837-4 SEA
Plaintiff, DECLARATION OF JEFF CARPENTER
IN SUPPORT OF DEFENDANT'S
V, MEMORANDUM IN RESPONSE TO

ORDER TO SHOW CAUSE
WASHINGTON STATE DEPARTMENT OF
TRANSPORTATION, a State Agency,

Defendant.

I, JEFF CARPENTER, do hereby declare as follows:

1. I am of legal age, make my declaration upon my personal knowledge, and am
competent to testify as to the facts set forth herein.

2. I am currently employed by the Washington State Department of Transportation
(WSDOT) as the Director of Construction and also hold the position of State Construction
Engineer.

3. I have held the position of State Construction Engineer since the spring of 2009.
As the result of a reorganization of the WSDOT Construction Division, I was also appointed to
the position of Director of Construction for WSDOT in September of 2011.

4. As the WSDOT Director of Construction, I am responsible to provide strategic

leadership, management, and oversight for the headquarters Construction Office. This
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includes setting statewide strategic directions and goals for improving, modifying and
enhancing all construction techniques, materials testing, and practices on all facilities built
under the Highway Construction Program. I manage the administration of statewide
construction contracts to provide uniformity in decisions, interpretations, and procedures
across the Highway Construction Program.

5. As the State Construction Engineer, I am responsible for all WSDOT contracts
in the Highway Construction Program, except those contracts executed by the Director of
Washington State Ferries. I am responsible to oversee all matters pertaining to contract
administration. These duties include, among other things, approving increases or decreases of
work, changes in the work, changes in materials incorporated into the work, authority to
accomplish work by force account, extensions of time, and the assessment of liquidated
damages. In addition I am responsible for guiding and directing WSDOT personnel across the
state investigating construction claims and I am responsible for the approval of all claim
settlements.

6. I have reviewed copies of the Weekly Reports that are at issue in this litigation
and I am personally familiar with this type of report as well as the content of the reports. A
true and correct copy of a Pontoon Construction Project and a Floating Bridge and Landings
Weekly Report are attached to this declaration as Exhibit A and Exhibit B respectively. These
types of Weekly Reports are generally used by WSDOT on WSDOT’s mega projects. Mega
projects consist of projects on large highway corridors and currently include the 1-405, SR 520,
and Alaskan Way Viaduct corridors. Although the reports may vary somewhat in format, the

content of the reports are generally consistent. The SR 520 Weekly Reports provide WSDOT
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management with a general narrative of the work being performed that week along with a
discussion of upcoming work. They also address the overall project schedule, current
environmental issues, agency communications with the public, and areas of potential risk to the
project. By risk, I mean possible impacts to the project that can result in increased costs and or
delays. It is the information regarding cost and schedule impacts (“risk data”) contained in the
Risk Section of the reports that are the focus of this lawsuit. I have highlighted the information
in yellow in both Exhibits A and B for reference.

7. The Weekly Reports are developed by the project staff to keep WSDOT upper
management and program directors informed as to the status of each project. The risk data is
developed to keep management apprised of possible cost and time impacts that could
potentially affect the overall cost of the project as well as its completion date, thus allowing
management to make informed decisions when considering program funding. The risk data is
based on engineering estimates using varying degrees of information based on what
information is available at the time in an attempt to quantify both cost and time related
impacts. At the time that a particular risk, for example pontoon cracking, is identified, the
estimates are based on very general assumptions of unknown costs and time along with a
preliminary investigation into the probability that a right to compensation or time exists under
the contract. That is, the cost and time impacts are nothing more than a ball park number. As
time progresses, and more information becomes available, the cost and time impacts are
refined. These refinements can be due to increased information provided by the contractor or

information gathered by WSDOT personnel and consultants as part of a detailed investigation
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process. The more information that becomes available, the more precise the estimates become
which can cause the projected numbers to increase, decrease, or remain the same.

8. When a contractual risk listed in a Risk section of a Weekly Report materializes
(such as a schedule delay, the need to make a design change, or implement a repair) it will
result in a deliberative process (negotiations) with the contractor to determine who is
responsible for the actual cost/time associated with the risk. Until such time as the contractor
and/or WSDOT seek a change in the contract related to the risk (e.g. seek additional
compensation or time) and a settlement is reached between the parties either by negotiation of
a change order or litigation, the cost and time listed in the reports is nothing more than an
estimate or projection.

9. If the risk data is produced to KOMO or anyone else, it will be available to the
contractor. Allowing the contractor to have access to that information prior to the conclusion
of negotiations would severely impact WSDOT’s ability to negotiate a fair and reasonable
settlement with the contractor, thereby prejudicing the public’s position. The following are a
few examples of how WSDOT would be prejudiced First, data can be used by the contractor
in negotiations to set a floor amount for the negotiations, making it very difficult for WSDOT
to negotiate a lower number. For example, consider what would happen if you went to buy a
car and the salesman knew before hand what your exact budget was for the car. If your budget
was say $15,000.00 it is not likely that the salesman would show you cars that were in the
$8,000.00 range even though an $8,000.00 car may be more than capable of meeting your
exact needs. To the contrary, the salesman would most likely start with a $15,000.00 car and

then work to move you up even further. Second, the contractor might analyze a particular risk
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to be worth less than WSDOT"s estimates. If the contractor has access to the higher numbers
prior to or during the negotiations, the contractor has the opportunity to increase its request to
match the higher number. Third, WSDOT may identify a risk and assign a cost that the
contractor has not considered. Providing the contractor advanced notice gives the contractor
the ability to add costs to its request that may not have otherwise been considered. The public
expects WSDOT to negotiate changes with its contractors striking the best possible deal.
Providing the contractor with insight into WSDOT’s negotiation position by sharing
WSDOT’s preliminary opinions, such as the risk data provided in the Weekly Reports, prior to
or during the negotiation process prejudices WSDOT’s ability to negotiate in the best interest
of the public.

10.  Finally, if WSDOT is ordered to produce the cost and scheduling information
contained in the Risk Section of the Weekly Reports, WSDOT will have no other recourse than
to stop including this type of information in its Weekly Reports. This will make it much more
difficult and time consuming for the project personnel to support WSDOT management’s
ability to make informed decisions regarding all aspects of the project including budgetary as
well as change order negotiations.

11. I hereby declare under penalty of perjury under the laws of the State of

Washington that the foregoing is true and correct.

EXECUTED at Olympia, Washington this ) day of February 2013,

///

JE;?’F JJICARPENTER
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Exhibit A Declaration of Jeff Carpenter |

e
Wk frons Slate
W/ D ot Toaaportmion

SR 520 Bridge Replacement and HOV Program

Pontoon Construction Project

Weekly Report
Week Ending: 8/3/2012
Principal Engineer Dave Ziegler Project: 7826 / USZ003A
Business Manager: Jon Danks DB Current Contract: $379.1M
Design-Builder: Kiewit-General DB Expenditures $179.9M
Federal Aid Number; (AC)STPF-NH-BR-0520{043) {Note: Includes CO's. Excludes sales tox. Expenditures threugh June 30.)

MMARY NAR VE

* HotIssues: Cycle 2 design review by Program, HQ and Bridge; Change Interpretation by Program and HQ; Accep e/Transfer Coordi
* Float Out: All pontoons were floated out Monday night, Jul. 30th and are waiting for final inspection at the Port. The gate was inspected and areas that
need to be repaired were identified. K-G's engineer, KPFF inspected the gate.

Post Float Out / Basin Prep: Fish herding and handling procedures at 30" of water was implemented during the early AM of July 31st through early AM of
August 1st. A final report is being drafted, but eighteen (18} different specles of fish were identified, approximately 10,000 fish successfully moved.
However, fish were killed during the process. The final count of fish mortality is being compiled by the WSDQT Biologists. “Lessons learned” are also being
compiled by WSDOT and KG for cycle 2.

N

1,600 cubic yards of fine sediment (mud) remained in the casting basin after drainage occurred. The material is being removed by sweeper and vac trucks
and will be hauled for temporary storage and de-watering at the batch plant concrete waste area. The sediment will eventually be hauled off-site to a
permitted disposal facility. :

Cycle 2: No pre-cast panels poured this week. The final 14 panels of the 345 have been inspected and are ready to be poured.

Pontoon T: Completed punchlist and fioatout prep. Interior inspection for leaks and underwater inspection taking place 2t dock in preparation of
acceptance and turnover. )

Pontoon U: Completed punchlist and floatout prep. Interior inspection for Jeaks and underwater inspection taking place at dack in preparation of
accaptance and turnover. N

« Pontoon V: Completed punchlist and floatout prep. Interior inspection for leaks and underwater inspection taking place at dock in preparation of
acceptance and turnover. .
Pontoon W: Completed punchlist and lloatout prep. Interior inspection for leaks and underwater inspection taking place at dock in preparation of
acceptance and turnover.

Pontoon VNW & VSW: Completed punchlist and floatout prep. Interior inspection for leaks and underwater inspection taking place at dock in preparation
of acceptance and wrnover. :

Quality: Two (2) NCRs will be written for the contractor using Speed Plug and Kontek 122 prior to material acceptance for all pontoon's. One {1) NCI will be
written for QA acceptance of bolt beam sleeves that are out of tolerance on Pontoon V.

Site work: Wheel stops have been Installed on each of the parking stalls,

Safety: There were no recordables or first aid cases this week, To date, there have been 2 recordables {chipped tooth and splinter remaoval).

+ Audits: Construction will perform three (3} audits, Environmental will perform one (1).

* Clarifications: RFis received this week: 5 Total RFl's Open: 13 (Significant progress has been made in closing RFf's.)

INTER-AGENCY / PUBLIC OUTREACH / COMMUNICATION

* Media on site doing Pontoon Fioat out Coverage along with Meredith and Hammond.

.

ENVIRONMENTAL
Frevious fotal urrent W Project |otal
Non-Compliance Event [ECAP) | 1] 4] 11 ]
Minor Environmental Event | 13} of 13 |

G [Event/Mitigati

* No updates

: ; Probable Doliar
Top Risks {Current *) Value Potential Schedule Impact

1|Quality issues during construction
2|Pontoon Design Changes, Conflicts and Issues.
3|Tribal Fishing may affect float-outs.
4
5

Coordination/changes requested/required by FB&L contract
WSDOT caused delays impacting float-out operations

* Top 5 risks relevant at this time, Listed in order of probability of occurrence, Praject Wise Falder: 16.07_Risk_Analysis
Mitigation Activities

1 Coordination between K-G and WSDOT QA/QV to identify and monitor issues. This item includes the Cycle 1 spalling issues.

2 Review RFI's with K-G and Bridge Office to avoid impacts.

3 Working with Tribe to caordinate float outs vs. fishing dates.

4 Coordinate KGM requested changes with FB&L through the new process.

5 Moniter schedule for innaccuracies and delays that could impact float-out operations.

SAFETY (WsDOT/Design-Builder}

Previous Total Current Week Project Totat

[Recordable Incidents | 1/2 | 0/0 | 173"

Lost Time Incidents 0/0 0/0 0/0
372/94

Note No incidents to report this week.

Contract Number: 007826 . Page1of2 8/2/2012



Contract Milestones €O 10 Contract Recovery Schedule Current
Cycle1-S Acceptance 4/20/2012 8/17/2012
Cycle 2 - Segment Acceptance 9/11/2012 9/11/2012 12/26/2012
Cycle 3 - Segment Acceplance 2/7/2013 6/5/2013
Cycle4 -5 Acceptance 8/8/2013 7/8/2013 10/23/2013
Cycle 5 - Segment Acceptance 11/30/2013 4/5/2014
Cycle 6 - Segment Acceptance 5/7/2014 5/7/2014 8/20/2014
Project Physical Completi 7/6/2014 6/18/2014 9/26/2014
*Note: "Current" dates shown are segment acceptance dates in K-G's June CPM update, which has not been accepted by WSDOT to date.

FORECAST

Planned for Next Week

= Continue cleaning casting basin following Cycle 1 float-out.

» Continue Cycle 1 inspection and segment acceptance.

» Layout bondbreaker for Cycle 2 construction.

= Start Cycle 2 forming.

= Continue formwork and concrete pours for Cycle 2 precast walls.

Planned for Next Three Months
* Complete Cycle 2 precast, rebar, and form fabrication.
* Continue Cycle 2 construction, including pontoon interior/exterior formwork, rebar installation, and concrete pours.

Project Wise Folder: 15.08_S-Week Schedules Project Wise Folder: 15 02_90-day Look Abead Schedule
CHANGE MANAGEMENT
Change Order Status

* CONo. 51, Ha_t:h & BP Testing - delivered to K-G for endorsement.  No cost/no time.

.

CO No. 50, FB&L Integrated Work Process - has been endorsed by KG and 15 being executed. No cost/no time.

CO No. 49, Pnt W CJ Location - delivered to K-G for endorsement.  No cost/no time.

€O No. 48, Survey Marker Epoxy - delivered to K-G for endorsement. No cost/no time.

€O No. 47, Midlevel Soffit Anchor - delivered to K-G for endorsement.  No cost/no time.
CO No. 46, Edge of Top Slab Cure - delivered to K-G for endorsement. No cost/no time.

€O No. 45, Accept Wall Pnt W - delivered to K-G for endorsement. No cost/no time.

CO No. 36, Additional Ballast Type 4/4A - is on-hold pending additional information from KG.

.

Significant progress has been made on change approvals, only one new issue is with HQ for approval.

There are 40 "WSDOT Potential Change Issues” (PCls) currently open. 15 of these are ready to be finalized.

27 issues are being managed with FB&L Work Agreement process ("prior to Instant of Transfer"). 16 WA's received & 11 Pending.

3 issues have been identified to be performed by KG "subsequent to Instant of Transfer” under the WA process, pending receipt of the WA,
See Project Wise, 16.04. Change Management Tracking for 2 complete list.

IMAGES

07/30/2012
Casting Basin flooding. Slulce gates were opened at Casting Basin gate was removed at 4:00pm Ponteon V floatout,
10;30am hil. 30th to allow water to start flooding Jul.30th toallow for float-aut process to
basin. begin

Pontoon U floatout

Project Wise Folder, 22.08_RFls
Project Wise Folder: 41.0_Project Photos
Web Cam site:  http://oxblue.com/pro/open/5RS20Pontoon

Contract Number: 007826 Page 2 of 2
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Exhibit B Declaration of Jeff Carpenter

g
—7_ Washington State
A / ’ Department of Transportation

SR 520 Bridge Replacement and HOV Program

1-5 to Medina: Stage 1 Evergreen Point Floating Bridge and Landings

Project Director: John White

Construction Manager: Dave Becher Week Ending: August 3, 2012
Design Manager George Fies Project: 8066/U520048B
Business Manager: Julia Mizuhata DB Contract Current Contract $598.7m
Design-Builder: Kiewit/General/Manson (KGM) Amounts Project Cost to Date: $133m

SUMMARYNARRATIVE

This Wee

« Continue outfitting of Cycle 1 pontoons at EB1 with FRP walkways, ladders, interior wall crack repair and any further prep for towing - CTC
= Prep casting basin for Cycle 1A pontoon construction - CTC

» Continue pre-tying reinforcing steel for walls in Cycle 1A pontoons - CTC

» Continued gravity and fluke anchor construction - Kenmore

e Continue grading and excavation of Medina Site at Medina Site

» Pour concrete rat slab for pier 2 in Medina Site

e Drill and set rebar cage and pour Shaft Anchor BS - West side of Lake Washington
» Dredging and rocking gravity anchor pad - Lake Washington !

e Set 1st Fluke Anchor in Lake Washington

» Safety - CTC, Pinched finger between washers bolting T-Pontoon to SSP. First Aid

= This week: There were 14 audits performed with 4 NCl and 3 NCRs. Totals to date: 88 NCIs and 44 NCRs
INTER-AGENCY./ PUBLIC QUTREACH / COMMUNICATION

 Finilized materials for and participated in July 30 briefing with the Kirkland Rotary

« Continued coordinating with multiple agencies about Kenmore construction activities and inquirescoordination Strategy

e Continued planning and coordination for mid-August legislative tour with Representative Pollet at the Kenmore construction site.
* Continued planning and coordination for August float-in of pontoons.

» Began planning for project tour on Lake Washington for local media

= Began developing web page for Community Construction Management Plan (CCMP)
ENVIRONMENTAL

Previous Tota Current Wee Project Tota
Non-Compliance Event ‘ 5 0 5
Minor Environmental Event 7 ¥ 0 7

» Environmental Medina site visit from DOE was conducted on July 31 to ensure compliance with 401 WQC and NPDES permit
» During CTC dewatering 12k fish were captured during fish handling. Approx. 2k fish died during transfer from low oxygen levels in the coolers

Potential Schedule

Likelihood of Impact Risk Allocation* tivigact

Top 5 Risks
1 Delay of acceptance and turnover of Grays Harbor Cycle 1
Pontoons

Risk that there are issues with Grays Harbor Pontoons after they
are accepted by WSDOT.

3 |Delay of acceptance and turnover of Grays Harbor Future Cycles

Eastside potential delay can impact FBL project's milestones,
interface issues

5 Obtfirting Site for Grays Harbor and CTC Pontoons

4

Impacts to this project caused by the delay to the first Gray Harbor pontoon cycle will be formally assessed at our next risk review meeting in early June.

* The cost values listed above are estimates from the Risk Management data and gre i ded for comparative ranking, actual costs may be different.
Mitigation Activities
1 Pontoons delayed due to ongoing repair work. Both WSDOT and Design-Builder closely working with Pontoon Project to understand
timing for acceptance to best mitigate this delay.
2 The FB&L Team meets with the Eastside Team on bi-weekly basis to coordinate interface issues and ensure that potential impacts are
discussed. Contractors are cooperatively coordinating work efforts in the vicinity of Evergreen Point Road.
3 Both the FB&L and Pontoon Design-Builders are inspecting and surveying pontoons as they are build to help ensure correct fit-up on the
lake. Pontoon Project RFP provides for WSDOT acceptance process in Grays Harbor
4 This is a Design-Builder risk. Design-Builder is aggressively looking for acceptable outfitting site in Puget Sound. Related to Muckleshoot
Tribal Agreement for sites the Design-Builder is looking to use in the Duwamish Waterway. EB1 Lease signed
5 The Design-Builder has reassigned CTC mngt staff and is implementing new work methods. This delay may be mitigated by the ongoing
construction issues at Grays Harbor. This is a KGM's risk. Schedule is discussed weekly at KGM/WSDOT Managers Meeting

Contract Number: 008066 Page 10f2



revious Tota urrent Wee Project Total
OSHA Recordable Incidents 0/2 0/0 0/2
Lost Time Incidents 1/1 0/0 1/1

Contract Number: 008066

Approved KGM
Contract Milestones Contract Dates Schedule* KGM Forecast / Actual Finish** -
Execution / NTP September 1,2011 | September 1, 2011 September 1, 2011
Substantial Completion July 31, 2015 December 5, 2014 April 2, 2015
Physical Completion May 26, 2016 August 6, 2015 November 18, 2015
Final Completion August 24, 2016 November 4, 2015 February 16, 2016

e KGM submitted new schedule update that includes delay for Grays Harbor pontoons.
Substantial Completion shown as April 2015. *Approved KGM Baseline Schedule for Planned Early Milestones
FORECAST
Planned for Next Week
© Begin placing exterior forms for Cycle 1A pontoons in casting basin and continue pre-tying rebar for walls - CTC
e Continue outfitting of Cycle 1 pontoons (moored at EB1) - CTC
* Continued gravity and fluke anchor construction - Kenmore
e Drill, set rebar cage and pour Shaft Anchor - Lake Washington
» Dredge and Rock Gravity Anchor - Lake Washington
» Continue grading and excavation of Medina Site
 Fabrication of False work for Bridge - East Approach
= Tow Pontoon V to Lake Washington
* Process June 2012 Progress Payment
Planned for Next Three Months
e Quitfitting for tow at EB1, complete installation of FRP walkways, ladders; complete pourbacks of top deck temporary openings
¢ Construction of Cycle 1A Pontoons at CTC
* Continue production of fluke and grévity anchors at Kenmore
 Dredging and rock placement for fluke anchors on Lake Washington
« Install shaft anchors and gravity anchors West Approach area
¢ Continue anchor verification testing on Lake Washington
* East Approach Pier 2 footing and columns and Pier 3 excavation and abutment
* Begin Pier 1 cofferdam construction - Eastside Lake Washington
e Begin Pier 36 construction
» Begin Maintenance dock construction - Medina

 Begin outfitting CTC and Grays Harbor Pontoons. Ocean tow and first Pontoons on Lake Washington late August
CHANGE MANAGEMENT

Change Order Status (multiple change orders in process)
» Awaiting return of signed Integration change order with moorage change (CO #30) from KGM
¢ Change involving deviation from Winter Joining Restriction still in prbgress
= On-going — Discussions for changes involving various coordination points with 520 Eastside project
= Under negotiation - Load Bank change order involving option for mobile load bank system
* In progress — COs related to maintenance facility (e.g. piping for potable water, piping for waste water, changes to dock rail)
° |In progress - Kenmore site - trailer for WSDOT personnel
= |n progress — Bridge and anchor related changes (e.g. modular expansion jt. requirements, use of black bar for anchors, fluke anchor nose)

¢ Executed COs — #4 (Maintenance dock grating) and #5 (Camera/Aerial at Kenmore)
IMAGES
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Pour Concrete Rat Slab at Pier 2 - Medina

Drilling Shaft Anchor - West Lake Washington
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