Local Agency/Consultant Meeting

Presented to Eastern Region Local Agencies

Washington State U.S. Department of Transportation ‘
'7’ Departl?ient of Transportation ™/ Federal Highway Administration



Welcome

s\WWSDOT/FHWA Presenters

!/
»Safety

"Review Agenda

Welcomel!

*|Introductions
= Name, agency & role in ROW

Washinaton State i De:pngme:*m of Trcm:\poﬁohc:n . .
'7’ Departr?\ent of Transportation Federal Highway Administration



Local Agency Program & Policy Updates

FHWA Local Agency Program Review

State of the Local Agency Program & Compliance & Level of Involvement Tool
Administrative Offer Summary (AOS) Policy Change

Approved Procedures

“J” Agreements

LAG Manual Updates

Local Agency Real Estate Services Webpage

UPoare!

U.S. Department of Transportation

Washington State ; e .
'7’ Department of Transportation Federal Highway Administration



FHWA Local Agency Program Review

Review done in 2011
Why was this review done
Review Conclusion

Program Changes resulting from review

U.S. Department of Transportation

Federal Highway Administration
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Why was the review done?
FHWA uses process reviews as one of our tools to perform our stewardship and oversight. There are several ways that topics are selected, such as a review hadn’t been done on this topic in a long time, or the topic came up during our annual risk assessment, or if I am aware of some project issues that had surfaced. For this review, all of the ways were relevant to make me determine it was time to take a closer look at how WSDOT was performing their oversight duties.

The conclusion of the 2011 review found that there are many areas where WSDOT provided superb support to LPAs and helped them through the acquisition process.  However, there were some specific oversight practices that led to projects being certified that were not in full compliance with regulations, and some agencies repeatedly did the same thing wrong with no consequences even though they had received letters asking them to make improvements to their program. 

As you are probably aware, we have made some big changes to WSDOT’s oversight of the LPA ROW Program. We’ve taken steps to standardize what the LACs review, and one of the tools for that was the creation of a new chapter for the ROW Manual, Chapter 15 Oversight of Local Agency Right of Way Program. Another way to standardize the program was to create report templates for the LACs, and a certification report is now required on all projects. Data is being collected to see if there are any trends to help us focus attention and training efforts. We also put a focus on trying to ensure there is more early coordination through Spot Check reviews and improved information exchanges within WSDOT and a better understand of what each person’s oversight role entails.



State of the Program
Compliance & Levels of Involvement

» State of the Local Agency Program
 More emphasis on Oversight & Accountability
« Statistics on number of local agency projects certified
 Number of approved Certificate #3

* Program Goals
» As few as possible - the # of Oversight Reports
* Increase training opportunities
* Provide more tools and resources

 Compliance & Level of Involvement Tool

http://www.wsdot.wa.gov/publications/fulltext/design/RealEstate/ComplianceResults.pdf
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STATS for 2013:
Total number of WSDOT projects certified = 35
Total number of Local Agency projects certified = 94

Total number of Local Agency projects certified in each region:
Northwest Region = 28 (24=Cert #1, 4=Cert #2, and 0=Cert #3)
North Central Region = 8 (8=Cert #1, 0=Cert #2, and 0=Cert #3)
Olympic Region = 19 (14=Cert #1, 5=Cert #2, and 0=Cert #3)
Southwest Region = 11 (10=Cert #1, 0=Cert #2, and 1=Cert #3)
South Central Region = 16 (16=Cert #1, 0=Cert #2, and 0=Cert #3)
Eastern Region = 12 (10=Cert #1, 0=Cert #2, and 2=Cert #3)

Oversight reports – currently experiencing growing pains.  Local agencies will be provided with a copy of the Compliance and Oversight Report if ROW issues are identified during the spot check or certification review by the LAC.  The LAC will work with the local agency throughout the process with the goal that the issue will not arise on future projects.

Compliance & Level of Involvement document was created by WSDOT/FHWA in an effort to provide Local Agency Coordinators with guidance on which regulatory issues WSDOT has the authority to authorize correction by the local agency prior to certification of their project.  Basically it is a programmatic agreement with FHWA regarding WSDOT’s level of authority to approve corrective actions.

http://www.wsdot.wa.gov/publications/fulltext/design/RealEstate/ComplianceResults.pdf

Administrative Offer Summary (AOS)
Policy Change

Administrative Offer Summary (AOS) Policy Change

Effective March 2013

Mirrors the federal guidelines

Do not have to offer the property owner the opportunity of an appraisal if
the AOS is less than $10,000

Must update procedures to be eligible to use new policy

Link to the WSDOT guidance document:
http://www.wsdot.wa.gov/NR/rdonlyres/DCD5E897-DC16-4C6A-B911-

2637734AA37D/0/AOS Waiver.pdf

LAG Manual Chapter 25.5(.52)
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Administrative Offer Summary (AOS) also referred to as the “Appraisal Waiver”

This tool allows the acquiring agency to waive the requirement for an appraisal if the valuation problem is uncomplicated and the compensation estimate indicated in the Project Funding Estimate (PFE) is less than $25,000 and is inclusive of cost to cure items.  WSDOT’s old policy required that the property owner be offered the opportunity to an appraisal in any AOS situation.  The new policy, which mirrors federal regulations, provides relief from the obligation of the acquiring agency to offer the property owner the opportunity of an appraisal if the AOS is less than $10,000.

Remember – An AOS is more than just a value and can be used only in circumstances where the situation is considered not complicated 
No change in highest and best use
No damages to the remainder other than cost to cure (remember cost to cure is inclusive)
Cost or Income approach to value is not required to estimate value
Parcels valued over $25,000 (could be $10,000 if you do not have an updated AOS policy)



http://www.wsdot.wa.gov/NR/rdonlyres/DCD5E897-DC16-4C6A-B911-2637734AA37D/0/AOS_Waiver.pdf
http://www.wsdot.wa.gov/NR/rdonlyres/DCD5E897-DC16-4C6A-B911-2637734AA37D/0/AOS_Waiver.pdf

Approved Procedures

Purpose

Responsibilities

Contents (LPA-001):

1. Compliance Agreement

2. Staff/Qualifications

3. Appraisal Waiver Procedure (LPA-003)

4. Administrative Settlement Procedure

5. Relocation Appeal Procedure (49 CFR 24.10)
Approval Process

Don’t LAG Manual Chapter 25.2
FORGET!

~a

® ® Not following approved procedures will

delay or jeopardize ROW Certification
for your project!
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ROW Procedures 								LAG 25.2
Purpose (Oversight):
WSDOT has overall responsibility to FHWA for the acquisition of R/W on all FHWA funded projects in the State of Washington.  WSDOT may, by written agreement use the services of land acquisition organizations of counties, municipalities or other state or local governmental agencies for acquiring rights of way for FHWA projects.  Any such organization may be used only if it is adequately staffed, equipped, and organized to provide such services, and if its practices and procedures are in substantial conformity with WSDOT accepted procedures.
 
LPA must have secured approval of acquisition procedures before requesting authority to acquire R/W.  (LPA001)
 
Responsibilities:
WSDOT
inform LPA’s of their responsibilities
Provide assistance, oversight and training.
LPA
Know and Understand authorities/level of LAC involvement-per approval letter & procedures (including administers and executives).
Communicate procedures to staff/consultants performing the functions.
Comply with LAG 25, URA, and 49 CFR Part 24 & request assistance and/or training to ensure acquisition process are followed correctly.
 
Contents (RES Form LPA-001):
Compliance Agreement:
           LPA agrees to acquire ROW in accordance with the URA, state and federal regulations, and the WSDOT ROW and LAG Manuals.
 
Staff/Qualifications: 
          Level of approval depends on staff qualifications.
 
All LPA positions performing the separate functions should be listed.  Agency personnel, such as administrators and member of the executive branch listed, must be aware their actions must conform to the Uniform Act and 49 CFR Part 24.
 
A list of all current staff filling the LPA’s positions and a brief statement about their qualifications pertaining to the function they are performing (as it relates to Right of Way).  Including any training such as attendance at this workshop, IRWA/NHI classes.
 
LPA staff is encouraged to take the free NHI web-based courses if they are to perform any of the ROW functions.
 
If no staff available, item b (page 2) provides for LPA to contract with WSDOT, another LPA w/approved procedures or an outside contractor.  LPA should ensure consultant is qualified to perform function.
 
Appraisal Waiver Procedure (RES Form LPA-003):
Need to update to use new AOS policy, otherwise must offer appraisal for all AOS’s including those under $10,000.  
 
This procedure is not required and an LPA may elect whether or not to use this procedure.
 
Administrative Settlement Procedure:
Procedure for handling admin settlements including the approving authority(s) and process.
 
Relocation Appeal Procedure:
If projects have relocation, appeal procedure must have in place prior to starting relocation activities (49 CFR 24.10).
 
 
Approval Process:
Region LPE, Region LAC, HQ RES, HQ H&LP
Should prepare a draft for LAC review prior to having approved by Council/Commission
(Ensure correct form/format used)
 
Final approval is effective as of date on H&LP cover letter.
 
Cover letter specifies additional conditions such as:
Working closely with LAC prior to initiating the valuation process;
Offer LAC opportunity for preliminary review of files prior to making offers;
LAC monitoring of relocation consultants/activities.
Note:  If you miss these steps, you could jeopardize your entire project.

ER  Stats:
18/165 (11%) LPA’s on Approved Procedures
4/18 (22%) LPA’s Have Appraisal Waiver Procedures in place
2/4 (50%) LPA’s w/waiver procedure have updated for new AOS policy
 
NCR Stats:
9/165 (5%) LPA’s on Approved Procedures
6/9 (66%) LPA’s Have Appraisal Waiver Procedures in place
3/6 (50%) LPA’s w/waiver procedure have updated for new AOS policy

SCR Stats:
25/165 (15%) LPA’s on Approved Procedures
14/25 (56%) LPA’s Have Appraisal Waiver Procedures in place
11/14 (79%) LPA’s w/waiver procedure have updated for new AOS policy

SWR Stats:
21/165 (13%) LPA’s on Approved Procedures
7/21 (33%) LPA’s Have Appraisal Waiver Procedures in place
2/7 (29%) LPA’s w/waiver procedure have updated for new AOS policy

OR Stats:
35/165 (21%) LPA’s on Approved Procedures
31/35 (89%) LPA’s Have Appraisal Waiver Procedures in place
3/35 (9%) LPA’s w/waiver procedure have updated for new AOS policy

NWR Stats:
57/165 (35%) LPA’s on Approved Procedures
34/57 (60%) LPA’s Have Appraisal Waiver Procedures in place
1/57 (.01%) LPA’s w/waiver procedure have updated for new AOS policy






“J" Agreements

« WSDOT (Oversight) Services

« Early Involvement
*Prior to Local Agency Agreement
*Required by Approved Procedures

 Reimbursable
*DOT Form 224-102 EF -
Project Review Reimbursable Agreement

ROW Manual Chapter 15-12 & LAG Manual Chapter 25.1(.12)
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“J” Agreements					ROW Chapter 15-12 & LAG 25.1(.12)
LAG Manual describes WSDOT’s commitment in LAG 25.1 (.12)…
WSDOT Services – WSDOT is committed to an ongoing program which will provide effective assistance and guidance to local acquiring agencies. To this end, WSDOT will designate a LAC for each region to provide information and establish appropriate state staff contacts, provide training and educational opportunities for local agencies through workshops and acquisition course offerings, and provide mutually acceptable technical and advisory services as necessary to accomplish acquisition and relocation activities.  These services are reimbursable to WSDOT either through a Local Agency Agreement or “J” Agreement as described in Chapter 22.
 
WSDOT will consult and advise the local agency concerning real property interests’ acquisition activities to ensure that R/W is acquired in accordance with provisions of state and federal laws and FHWA directives.
At the earliest possible date, the local agency should notify the LAC of upcoming federal-aid projects which have R/W acquisition. In addition, the local agency should advise the LAC of the need for WSDOT assistance.
 
When early involvement is needed prior to LA Agreement (such as when fed funds are only in the CN Phase), contact LPE/LAC to enter into a “J” Agreement.

Reimbursable, WSDOT is business must charge for our services.
(LPA responsible to cover costs for LAC’s time)
Standard Form Agreement:  “Project Review Reimbursable Agreement”  DOT Form 224-102 EF
 
OVERSIGHT IS “KEY” TO SUCCESSFUL ROW CERTICATION



LAG Manual Updates

April 2014
Chapter 25:
 Clarification
o Addition of New Section
e Ties to ROW Sections in Other Chapters
 Reorganization of Subsections/Appendices
e LPAForms

Chapters 13, 14, 21 & 22
o Consistency
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LAG Manual Updates								Chapter 25		
The LAG Manual is in the process of being updated for April 2014.  We have recommended several changes to Chapter 25 and minor changes to a few other chapters in the LAG to create consistency.  We hope to see some of the following proposals will be included in the April update: 

Reorganizing and providing clarification to Section 25.2(.21) “Determining Whether or not ROW is Needed”-to assist w/completing the project prospectus in Chapter 21 (added cross reference in Chapter 21 to this Section of the LAG).
Addition of new section 25.24 “Determining  Acquisition of Property and/or (Sufficient) Property Rights”-provides information on the acquisition of various property rights such as: fee, easement, temporary easements and permits.
Moved PFE instructions from the Appendix to Section 25.4 (.41) “Funds for Right of Way Acquisition”-since it is a requirement it should be in the main body of the Chapter.
Provided clarification ROW Plan Requirements in 25.4(.41) & and in Chapter 14 & 21
Added reference to the March 2013 AOS Policy to Section 25.5(.52) “Appraisal Waiver”
Addition of “J” Agreements to Section 25.1 (.12) & Chapter 22 Local Agency Agreements.
Reformatted Section 25.9 “Negotiations”-put it into several sections by topic to make it easier to find a reference to a specific topic, such as Offer Summary, SEA, etc.
Created a Section for Forms and removed actual forms from the Appendix
Updated Procedures forms (LPA-001 & 003) to fix grammar and formatting.


LPA / ROW Resources Webpage

http://www.wsdot.wa.qgov/RealEstate/LPAROW.htm
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LPA/ROW Resources Webpage								
 
I would like to give a big Thank you to Tom Boyd, NWR LAC who created a web page for NWR LPA’s and literally gave it to HQ.  It is now available to all LPA’s across the state.
 
The purpose is to share information regarding recent developments involving Local Public Agencies, such as announcements and current issues/topics in the Local Agency Arena.
 
I will try to add new information at least monthly, feel free to contact me if you have ideas or suggestions, as this is for all of you.


http://www.wsdot.wa.gov/RealEstate/LPAROW.htm
http://www.wsdot.wa.gov/RealEstate/LPAROW.htm
http://www.wsdot.wa.gov/RealEstate/LPAROW.htm

[APPROVED

ROW Certification

ltems that may affect ROW
Certification
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This section doesn’t talk about the actual ROW Certificate. Rather, it focuses on some issues that may lead to delays in getting your project certified.


ROW Certification Process Review

 Why do this review now ™
e Two review objectives:
 Cert 3 usage

e No ROW

— All work can be done with existing ROW

— If you are working on another agency’s land, your
project needs ROW

— April LAG Update goes into details (see handout)
*LAG Manual Chapter 25.2(.21-revised) & (.24-new)
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Why Now?
A review hasn’t been done on this topic in a long time and some program issues have surfaced that made me determine it was time to take a closer look at how some elements of the ROW Certification process are working

Cert3 
Cert 3 usage is focusing on WSDOT projects only since their usage ranged from about 55% to 70+% from 2011 through mid 2013. The Local Programs Cert 3 usage has been in the 3-5% range in the same time range and is not a concern. Any process improvements or best practices that may be relevant to local agencies will be shared when the review is complete.

No ROW
I have encountered some misunderstandings of what No ROW means in both the WSDOT and local programs. I have heard some of the WSDOT engineers say they don’t have any acquisitions, they just have to get some Temporary Construction Easements. I have also looked at projects authorized for construction for 2011, 2012, and part of 2013, and there were many projects that had widening activities that stated no right of Way required. I realize that not all projects with widening activities will require right of way, but FHWA does not understand what process WSDOT uses to determine or verify if projects need ROW. For example, there were many projects with new sidewalks, new trails, and even two or three new roadways that said no ROW was required.

Can someone tell me what No ROW means? 
All work must be done within your existing ROW. If you need any Temporary Construction Easements or permits to perform project construction activities, you need ROW! This includes other Agency’s publically owned ROW. I have seen many trail projects that need an airspace lease from WSDOT authorized for construction with a No ROW required statement. 
The upcoming LAG Manual Chapter 25 update provides a better description of what to consider when determining whether your project needs ROW. (See handout)

This objective of the process review will be focused on the internal WSDOT process to see what they do to verify with Local Agencies that no ROW is needed for projects. We are not expecting to visit any local agencies as a part of this review. The review should be finished later this year.



Sufficient Property Rights
Pop Quiz

e When my agency signs a ROW Certificate for a
project, it is certifying (pick the best answer):
A. We have all the rights we need to construct the

project.

B. We have all the rights we need from private
property owners to construct, operate and
maintain the project.

C. We have all the rights we need to construct,
operate, and maintain the project.
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Ask the class to come up with the best answer

C is the answer.


Sufficient Property Rights

e 23 CFR 710.201(e) The real property interest
acquired for all Federal-aid projects funded
pursuant to title 23 USC shall be adequate for
the construction, operation, and maintenance
of the resulting facility and for the protection
of both the facility and the traveling public

LAG Manual Chapter 25.2(.23)



Sufficient Property Rights
Fee, Easement, or Permit?

e Other Agency’s property

— WSDOT

— USFS @

— DNR/State Parks
e Slopes

* Driveways

LAG Manual Chapter 25.2(.23/*.24)
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Let’s talk a bit about the different property rights you might consider for your project. The handout page with the  .24 Determining Acquisition of Property and/or (Sufficient) Property Rights provides definitions of fee, permanent easements, temporary easements and permits. You will note that leases are not included on this list. This was deliberate, because leases have termination clauses. FHWA has reluctantly accepted leases from private property owners on a couple of occasions, but only with strict conditions where the local agency agrees to either repay the money used on the project or to relocate the improvement elsewhere without federal funds. The only time we are ok with leases is when they are with public agencies.

Things for you to know:
FHWA typically prefers permanent (perpetual) easements over term easements, & temporary easements over permits, but this is only a preference and not a requirement.
When policies of other governmental agencies conflict with FHWA requirements for sufficient property rights, exceptions can be made if an analysis of the design life of the improvement has been done. See LAG Manual Chapter 25. 25.2(.23) for things to consider to put in the documentation to show that you are protecting FHWA’s level of investment. You must prepare a written analysis/justification to that you send to your LAC for FHWA approval.
As always, contact you LAC for to discuss potential for less than permanent rights PRIOR to any ROW acquisition activities

How do you determine what type of property right you need for your project? Let’s talk about some common instances where we have seen some confusion.

When your improvements will encroach into another public agency’s property, the property rights that you need will depend on the agency and who will have maintenance responsibility. For example, When your improvements will encroach into another public agency’s property, the property rights that you need will depend on the owner agency and maintenance needs. 
For WSDOT owned property, if you need to tie into a State Route, then you will likely need a permit from WSDOT since they will likely assume long term maintenance responsibilities. If your project includes some type of improvement that could increase WSDOT’s maintenance costs like a new bridge over I-5, something more than a permit may be necessary, such as an Operations and Maintenance Agreement. 
If you have a project on USFS land, then you will likely be acquiring a highway easement deed, which will include construction and maintenance requirements. 

(Dawn)
 DNR/State Parks						LAG 25.23
DNR manages both uplands and aquatic lands which have different statutory authorities.  Aquatic Land easements are typically no cost to LPA’s.  Obtaining property rights from DNR lands are considered ROW acquisition which must follow the process.  They are generally term easements.  For temporary construction activities, DNR normally grants a Land Use License, which is the equivalent of a revocable permit.  Although FHWA prefers permanent (perpetual) easements over term easements & temporary easements over permits, when policies of state agencies conflict with FHWA requirements, exceptions can be made, if an analysis of the design life of the improvement has been done.  For temporary construction activities, DNR normally grants a Land Use License.  Use the checklist in the LAG Manual Section 25.2(.23) for things to consider when preparing your written analysis/justification for FHWA approval. 
 
Both aquatic and upland easements from DNR can take up to a year to acquire, and this should be included in your project schedule for RW acquisition activities. 
 
State Parks normally issues term easements, but they are negotiable and Parks will typically issue perpetual easement for all transportation projects (the negotiator simply needs to explain to State Parks the reason for the need of a perpetual easement).  By statute, perpetual easements require Commission approval and administrative processing fees (which are in addition to JC).  
 
Be sure to allow time in project schedule when you need to acquire perpetual easement rights.  Do not ask for a term easement to avoid commission approval project simply to save time due to compressed project schedule when permanent rights should be acquired.
 
For temporary rights for construction activities, Parks normally issues a “right of entry” permit.  Their standard permit has a revocation clause.  This clause can and should be removed when acquiring temporary rights from Parks for FHWA funded projects.  The negotiator needs to understand this is a negotiable item.
 
Contact you LAC for pre-approval if you believe you have a need to acquire a term easement instead of a perpetual easement, or a LUL instead of a temporary easement, as these require FHWA approval.

Slopes
You need to acquire sufficient permanent rights to maintain your cut and fill slopes. This should take the form of a permanent easement. If you only get a TCE or a permit, then the property owner can make changes to the road embankment such as digging out the toe of a slope. If you only got a TCE or a permit, you have no ability to stop the property owner from making changes that can damage the road. You also do not have the right to go back in and fix a damaged slope if you haven’t gotten a permanent interest. If the LAC finds that you haven’t acquired needed slope easements for your project during a Certification review, then the LAC will find that you are not ready to certify your project. If you haven’t secured permanent property interests, you are not in compliance with property right regulations.

Driveways
It depends! The type of property right needed to do work on a driveway is very case-specific. Some rules of thumb to think about when determining what level of rights you need are:
If you have determined that you could build your project without the driveway, your next step is to determine if the project impacts the owner’s ability to use their driveway. If the owner can’t use it in the same way after the project due to a change in elevation, then you need a TCE because you need to do the driveway reconnection as part of your project.  For example, if the owner can no longer ride a bike on the driveway due.
When determining what property right is needed for a driveway reconnect, you need to consider whether it is a mutual benefit or if the property owner due compensation. This is something that needs to be determined through the valuation process, and it is not a determination made by the engineer. 


We’re going to go  through a few case studies to reinforce the information we just discussed.



Slope Case Study

e Where should the new ROW lines be?

Existing Ground

Existing ROW limits
Proposed Improvements
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You need to acquire fee (except in special circumstances previously discussed) for the highway portion. For the slopes, you can either acquire them in fee or get a permanent easement that allows things such as slopes, drainage, and possibly utilities, depending on your preference. 

For the fill slope, you will need to determine how you will maintain your ditch to determine how much space you need on the far side of the ditch. You need to think about whether you will you maintain with small or heavy equipment on the far side of the ditch.

For the cut section, you need to get enough property to make sure the slope will be stable. One suggestion is to buy rights to where the slope catches.



Driveway Case Study 1
TCE or permit?
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Answer:  This should be a Temporary Construction Easement (TCE) because the driveway location is moving, encumbering more of the usable parking area, and change in length and elevation.  These impacts must be evaluated by the appraiser.  

In this case, the appraiser determined (during the valuation process) this was not a mutual benefit. The appraiser also determined there were damages to the remainder as a result of the relocated driveway and compensation was provided accordingly.  

In addition, the driveway reconstruction was included in the construction contract (PS&E), and a temporary construction easement was shown on the ROW plan to ensure sufficient property rights were acquired for the Agency to construct, operate and maintain the project as proposed.  Since permits are mutually beneficial with no compensation paid, they are considered a permissive right and not a property right, which are revocable, at will, by the current owner, and do not transfer with the property.  Due to the risk involved, a TCE was acquired to ensure the contractor would have the right to construct this driveway. 

The just compensation for the entire parcel was $116,600, the appraiser determined (and the Review Appraiser concurred) the value of the TCE was stated in the appraisal report to be “$4,400 as follows:  19,653 sqft $0.00=mutual benefit and 3,531 sqft $4,400=use for project construction”.  In addition, the appraiser determined (and the Review Appraiser concurred) there were “$68,600 in Damages” to the remainder due to the new driveway reconfiguration (loss of parking).


Driveway Case Study 2
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Answer:  In this situation you could use a (mutual benefit) permit since the elevation change is small, and the work is not required to be performed to make the property owner whole.  It should be noted, with mutual benefit permits, there is risk to the Agency that the owner could deny access during construction, which could create the need for a change order to remove the work from the contract.

Whenever work on private property is included in the contract (PS&E), it is advised that agencies acquire a temporary easement through the normal acquisition process to avoid risk during the construction of the project.  During the valuation process, the temporary rights to be acquired, the appraiser will determine the impact of the temporary easement, if the work is mutually beneficial, and the amount of compensation to be paid.

In this case, because the agency was acquiring a strip in fee, they also acquired a temporary easement for the driveway reconnection work.  This eliminated risk to the agency and ensured the right to construct the driveway reconnection for the Agency and/or its contractor.  Although the just compensation for the entire parcel was $40,400, the appraiser determined (and the Review Appraiser concurred) the value of the TCE was stated in the appraisal report to be “$0.00=mutual benefit”.



Early Acquisition

Sometimes called Advanced Acquisition
Pre MAP-21

MAP-21 Additions (codified in 23 USC 108)

Early Acquisition cannot bias your NEPA
decision, regardless of the procedure used

— Appendix N

LAG Manual Chapter 25.4
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Before MAP-21 went into effect, there were four procedures to buy property before the NEPA document for the project was complete. 
Agency Funded (at risk) acquisition with match
Agency Funded (at risk) acquisition without match
Hardship Buying
Protective Buying (LAG Chapter 25 notes three, but Hardship and Protective are grouped together)

MAP-21 created two new ways for early acquisition to be accomplished. 
Reimbursement after the acquisition
Federally funded early acquisition
We have created procedures for federally funded early acquisition, but we have not created procedures for reimbursement after the acquisition.



Early Acquisition
Pre MAP-21 (before 10/1/12)

e Agency Funded (at risk) acquisition with
match
— 23 CFR 710.501

— Cannot buy 4(f) protected property

* Agency Funded (at risk) acquisition without
match

— 23 CFR 771.113(d)(4)
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With Match Requirements
Property must be bought lawfully
You cannot buy 4(f) protected property (parks, historic structures, wildlife refuges, etc.)
You must follow Uniform Act requirements for the acquisition and relocation (if applicable)
Title VI requirements were followed
You must fill out Appendix N to show that the acquisition didn’t bias the NEPA  decision (typically the ECS form)

Without Match
There is no prohibition on buying property with a 4(f) resource, but the acquisition cannot have an adverse effect on the property (e.g. if you buy property with a historic house and you demolish it to save on property management costs, you will harm a 4(f) resource and will not meet the regulatory requirements) 
You must follow Uniform Act requirements for the acquisition and relocation (if applicable)
Title VI requirements were followed
You must fill out Appendix N to show that the acquisition didn’t bias the NEPA  decision (typically the ECS form)




Early Acquisition
Pre MAP-21 (before 10/1/12) (con’t)

~

* Hardship Acquisitions
—23 CFR 710.503(a),
(c) And (d)

* Protective Buying
— 23 CFR 710.503(a), (b)
and (d)
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Requirements common to federally-funded Hardship Acquisitions and Protective Buying
Project is on current STIP
Public involvement requirements for NEPA and Planning have been met
It has been determined if the land is 4(f) and Section 106 evaluation is complete (This means you have to have started the NEPA analysis and have finished the Cultural Resources section, or you can’t pursue these options)

Hardship
Must be at the request of the property owner and approved by FHWA. I have not seen a request for hardship buying during my tenure here. 

Protective 
I’ve only had one conversation about the possibility of using protective buying, and it was last month. FHWA needs to approve it, and you need to show that development is imminent and/or that the sale of the property will impact your proposed project.



Early Acquisition
MAP-21 Additions

 Regulations have not been updated yet to
address statutory changes

e Section ¢ Federal reimbursement for agency
funded early acquisition

— No procedures for this
e Section D -Federally Funded Early Acquisition

— See LAG Chapter 25.46 /'—\
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Presentation Notes
FHWA has not yet gone through the Notice of Proposed Rule Making to modify our regulations even though the statute is in effect and these options can be used.

23 USC 108 Section c Requirements
This is actually a revision to a process rather than a new one where an agency can request reimbursement for early acquisition. While MAP-21 removed the requirement to get EPA to sign off on the process, the requirements for this option are still extraordinarily hard to meet and we have not even written procedures for this in the LAG.

MAP-21 Statutory Requirements:
Land is incorporated into a transportation project
Comply with Uniform Act
Comply with Title VI
State has mandatory comprehensive and coordinated land use, environment, and transportation planning process under state law and the acquisition is certified by the Governor as consistent with the State plans before the acquisition (research is underway to better define what the comprehensive and coordinated process is. Also, it is really hard to use this option due to requirement for the Governor certification to take place before the acquisition)
The acquisition is determined in advance by the Governor to be consistent with State transportation planning process per 23 USC 135 (hard to do this)
The alternative for which the real property interest is acquired is selected by the Agency pursuant to regulations to be issued by the Secretary which provide for the consideration of the environmental impacts of various alternatives.
Before the time that the cost incurred by an Agency is approved for federal participation, NEPA has been completed for the project, and the acquisition has been approved by the Secretary (USDOT – not sure if this will be delegated to the Division level), and in compliance with section 303 of title 49, section 7 of ESA, and all other applicable environmental laws shall be identified by the Secretary in regulations
Before the time that the cost incurred by an Agency is approved for Federal participation, the Secretary has determined that the property acquired in advance of Federal approval or authorization did not influence the environmental assessment of the project, the decis                                                                                                                                                                                                                                                                                                                                                                                                                                                                            ion relative to the need to construct the project, or the selection of the project design or location. (Appendix N)

23 USC 108 Section d Requirements
This allows for federally funded early acquisition. There are also multiple, challenging requirements to meet to be able to use federal funds, but it is possible.

MAP-21 Statutory Requirements:
The acquisition:
is for a transportation purpose; 
will not cause any significant adverse environmental impact; 
will not limit the choice of reasonable alternatives for the project or otherwise influence the decision of the Secretary on any approval required for the project; 
does not prevent the lead agency from making an impartial decision as to whether to accept an alternative that is being considered in the environmental review process; 
is consistent with the State transportation planning process under section 135 (e.g. the “acquisition project” must be on the STIP) 
complies with other applicable Federal laws (including regulations); 
will be acquired through negotiation, without the threat of condemnation; and 
will not result in a reduction or elimination of benefits or assistance to a displaced person required by the Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970 (42 U.S.C. 4601 et seq.) and title VI of the Civil Rights Act of 1964 (42 U.S.C. 2000d et seq.). 
NEPA is complete for the parcel(s)
Acquisition shall not limit consideration of alternatives for future transportation improvements with respect to the real property interest (Appendix N must be completed)
Real property interests acquired under this subsection may not be developed in anticipation of a project until all required environmental reviews for the project have been completed. FHWA HQ Q&A have given guidance that this includes no demolition of parcel improvements

If you want to consider using federally funded early acquisition, please contact your LAC.


ROW Plans

Complying with Requirements of
LAG 25.4 — Funds for Right of Way

Presented by Steve Palmen
WSDOT, ROW Plans
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See ROW Plan handout provided.


Consultant Oversight

Responsibility for Oversight of Consultants Performing ROW
Activities




*\What is oversight?
*Purpose of oversight?
=\Who Is required to provide oversight?

*Responsibilities?



What is Oversight?

Definition

Oversight is the critical governance function provided by management relating to
information protection and it is fundamental to proper operation of a protection
program. It is the job of oversight to assure that proper duties to protect are
put in place.

Oversight activities:
« Protecting property owners & their rights
* Reviewing work performed
« Monitoring work performed
e Supervising work performed
* Meeting compliance requirements
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Presentation Notes
If an agency determines they want to do acquisition work – they must be on procedures and must manage the process.  This means managing the consultant or staff performing this ROW activities.

Protection program – Uniform Relocation Assistance and Real Property Acquisition Policies Act (URA for short) is the protection program for property owners.  Job of oversight is to make sure those who are performing ROW activities are doing so according to the URA. 


Purpose of Oversight?

Manage consultants and/or staff
Protect against risk of certification issues
Protect the level of investment provided by FHWA

Assure ROW activities are performed in compliance with state and federal
laws and regulations for federally-funded highway projects
<

Certify to FHWA that ROW activities are in full compliarce

T~ O/’;;’-F-
=
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This also means managing Local Agency staff:
	Administrative Staff
	City Council
	Mayor
	


Who Is responsible for oversight of the
consultant?

The Local Agency

The agency must manage the consultant (or staff) performing right of
way (ROW) activities on federally funded highway projects

Responsibilities:
» Get your Local Agency Coordinator involved early in the process
« Interaction (meeting, phone call, site visit) to set expectations with consultant
* Provide consultant or agency staff a copy of your approved ROW Procedures
« Understand and make sure rules are being followed

» Setting of Just Compensation

e Authorization of Administrative Settlements
« Manage consultant field work (Are diaries being prepared?)
e Consultant Liaison — contract management
« Evaluation of consultant work
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Interaction should be tailored to the complexity of the project.

Setting of Just Compensation - No rounding

Manage consultants – reading title reports, clearing encumbrances, did the appraiser complete a realty vs personalty report?

So many times agencies just hire a consultant and then it is hands off until the consultant delivers the completed files to the agency………….you must be engaged and stay involved.  Know what is going on…and don’t forget to get the LAC involved early…….call for a spot check.


Words From Your Local Agency Coordinator

e Common Certification Issues

 Real Estate Funding Estimates




Northwest Region Resources

= Northwest Region Real Estate Services Office

Tom Boyd, Local Agency Coordinator
(206) 440-4205, BoydT@wsdot.wa.gov

= Northwest Region Local Programs Office

Ed Conyers, PE, Local Programs Engineer

(206) 440-4734 ConyerE@wsdot.wa.gov

Jodi Delay, (206) 440-4727 DelayJo@wsdot.wa.gov
Jade Mott, (206) 440-4732 MottJ@wsdot.wa.gov
Harry Haslam, (206) 440-4737 HaslamH@wsdot.wa.gov
John Ho, (206) 440-4729 HoJohn@wsdot.wa.gov
Renae Larsen, (206) 440-4733 LarsenR@wsdot.wa.gov
Dave Oberg, (206) 440-4731 ObergD @wsdot.wa.gov
Phil Segami, (206) 440-4736 SegamiP@wsdot.wa.gov
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Eastern Region Resources

= Eastern Region Real Estate Services Office

Steve Goss, Local Agency Coordinator
(509) 324-6283, GossS@wsdot.wa.gov

» Eastern Region Local Programs Office

Keith Martin, PE, Local Programs Engineer

(509) 324-6080 MartinK@wsdot.wa.gov

Don Hendricks, (509) 324-6082 HendrDR @wsdot.wa.gov
Bill McCammon, (509) 324-6081 McCammB @wsdot.wa.gov



mailto:GossS@wsdot.wa.gov
mailto:MartinK@wsdot.wa.gov
mailto:HendrDR@wsdot.wa.gov
mailto:McCammB@wsdot.wa.gov

Olympic Region Resources

= Olympic Region Real Estate Services Office

Paul Lovgren, Local Agency Coordinator
(360) 357-2723, LovgreP@wsdot.wa.gov

= Olympic Region Local Programs Office

Neal Campbell, Local Programs Engineer

(360) 357-2666 CampbeN@wsdot.wa.gov
Bob Bergh, (360) 357-2649
BerghBo@wsdot.wa.gov

Mark Brooks, (360) 357-2609
BrooksM@wsdot.wa.gov

Marty Garman, (360) 357-2631
GarmanM@wsdot.wa.gov

Brian Moorehead, (360) 357-2712
MoorehB@wsdot.wa.gov
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Southwest Region Resources

= Southwest Region Real Estate Services Office

Mike Stricker, Local Agency Coordinator
(360) 905-2149 StrickM@wsdot.wa.gov

= Southwest Region Local Programs Office

Lynn Rust, Local Programs Engineer
(360) 905-2215 RustL@wsdot.wa.gov
Dan Cotton, (360) 905-2217
CottonD@wsdot.wa.gov

Keith Molyneux, (360) 905-2214
MolyneK@wsdot.wa.gov

Mike Stricker (Real Estate Assistance),
(360) 905-2149 StrickM@wsdot.wa.gov
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North Central Region Resources

= North Central Region Real Estate Services Office

Farzan Farivar, Local Agency Coordinator
(509) 667-2933, FarivaF@wsdot.wa.gov

= North Central Region Local Programs Office

Greg Boatright, Local Programs Engineer
(509) 667-2904 BoatriG@wsdot.wa.gov



mailto:FarivaF@wsdot.wa.gov
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South Central Region Resources

= South Central Region Real Estate Services Office

Terri Brown, Local Agency Coordinator
(509) 577-1656, BrownT @wsdot.wa.gov

= South Central Region Local Programs Office
Roger Arms, PE, Local Programs Engineer
(509) 577-1780 ArmsR@wsdot.wa.gov

Peggy Allen (509) 577-1782, AllenPS@wsdot.wa.gov
Brian Hunter (509) 577-1781, HunterB@wsdot.wa.gov
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Resources
= ocal Programs Office

http://www.wsdot.wa.gov/localprograms/

*RES Local Agency Webpage

http://www.wsdot.wa.gov/RealEstate/LPAROW.
htm

=| AG Manual

*ROW Manual — Chapter 16 (under construction)
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Closing notes:

If we didn’t tell you – you won’t know – even if you don’t want to hear it………

Make sure you signed in on the sign in sheet
Complete evaluation
Very important to get your feedback on how beneficial this type of meeting is
If you like the meeting, how often would you want them to occur???

http://www.wsdot.wa.gov/localprograms/
http://www.wsdot.wa.gov/RealEstate/LPAROW.htm
http://www.wsdot.wa.gov/RealEstate/LPAROW.htm
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