Form 2 – Waivers, Agreements to Participate, & Hold Harmless

1.  RELEASE: A Release or waiver excuses the provider of a service from responsibility from their duty to protect the participant.  It is an exculpatory agreement that releases the provider from duty owed.  A Release is signed prior to the service being provided.  The Release is a contract between the participant and the provider organization that the participant, for consideration (payment and/or the ability to participate) will not sue for damages or injuries.  The Release can include an agreement not to sue even for the negligence of the provider.  

Courts examine certain criteria before holding a Release to be valid:

a. The Release must be signed by a participant of majority age.  Since minors cannot contract they cannot legally enter into a Release agreement.  Parents cannot sign for a minor, but they can sign for themselves, on their own behalf, and this would hold.  

b. There must be alternatives available to the potential participant.  

c. The Release must be voluntarily signed, that is, it must not be an adhesion contract.  

d. The adult signing the Release must be mentally competent.  

e. The language of the Release must be very clear, explicit, without ambiguity, and printed in an obvious place, that is, not hidden in small type.

2.  AGREEMENT TO PARTICIPATE: An Agreement to Participate (ATP) or Assumption of Risk (AR), goes to two legal concepts, assumption of risk and contributory negligence.  The ATP is not contract, it is a signed acknowledgment that the participants understand all the dangers, inherent in the activity or program, that they know the rules, and that they appreciate the risks that could result from participation.

An effective ATP will have several criteria: 

a. Must be explicitly worded.

b. If there are rules that must be followed, it is preferable that the rules be listed in the agreement or listed on the reverse side of the paper.  
c. The possible dangers inherent in the activity, including dangers from other passengers and/or equipment, must be spelled out in detail along with the potential consequences.  

d. The ATP must be signed.

When transporting a minor child, or incompetent adult, an effective practice would be for the Release to be signed by the parent or legal guardian and the Agreement to Participate to be signed by the minor.  This is a good combination and affords protection to the Sponsoring Organization.  

3.  HOLD HARMLESS: An Indemnification Agreement (IA), and/or Hold Harmless Agreement (HHA) are methods of protecting staff, volunteers, and agencies from financial loss in the event of a judgment against them.  An IA comes into action after an award has been made.  If a participant signs an IA, is injured, sues for negligence and is awarded recovery, the Agreement comes into force.  The Agreement causes the plaintiff to reimburse the defendant for the amount of the recovery.  The effect is that there is no payment.  The Indemnification Agreement will not help against an insolvent client if the provider is sued by a third party not bound by any agreement.

4.  GENERAL INFORMATION: Private enterprises can use the Release success​fully.  Public agencies cannot depend on a Release for defense because it may be contrary to public policy: however, an Agreement to Participate and a Hold Harmless Agreement are useful for a public agency.

The use of signature forms is not suggested for fixed-route transit services; although they can be used with a specific group trip, e.g.  a charter, particularly if the group is considered difficult to transport.  Releases, and other legal forms, are extremely useful for specialized one‑on‑one transportation services provided by paid or volunteer staff using private or agency owned vehicles.  Regardless of the particular circumstances they should be used for any transport considered high-​risk, or non‑routine.

A Driver Release section is included in the attached Transportation Release.  In order for any specialized transportation provider to deliver reasonable and prudent, professional service, the legally required standard, the driver must have the right to refuse to provide the service.  For the Driver Release to hold, the driver must sign voluntarily which means that the driver will not suffer adverse consequences for making a reasonable and prudent professional decision.

The service provider must have a "Policy On Refusing Service,” based on the staff's judgment of the situation rather than on rules.  For example, service would not be refused because a potential rider was in an unfamiliar, difficult to secure, wheelchair.  Instead a Release could be used to protect the service provider.  In contrast, an obviously drug influenced, hostile person would be refused service based on the driver's professional judgment.  A specialized transportation service provider faces many situations of potential liability if the driver is not appropriately trained and expected to exercise professional judgment.  Rules and policies cannot substitute for judgment; they only can supplement judgment.

