
























 

DECLARATION OF MARTA CARLO IN 
SUPPORT OF DEFENDANT'S 
MEMORANDUM IN RESPONSE TO 
ORDER TO SHOW CAUSE   

1 ATTORNEY GENERAL OF WASHINGTON 
Transportation & Public Construction Division 

7141 Cleanwater Drive SW 
PO BOX 40113 

Olympia, WA  98504-0113 
(360) 753-6126     Facsimile:  (360) 586-6847 

 
 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

 
 
 
 
 
 
 
 
 
 
 
 
 
 

STATE OF WASHINGTON 
KING COUNTY SUPERIOR COURT 

 
FISHER BROADCASTING - 
SEATTLE TV L.L.C. dba KOMO 4, 
 
 Plaintiff, 
 
 v. 
 
WASHINGTON STATE 
DEPARTMENT OF 
TRANSPORTATION, a State Agency, 
 
 Defendant.

NO. 13-2-03837-4SEA
 
DECLARATION OF MARTA CARLO 
IN SUPPORT OF DEFENDANT'S 
MEMORANDUM IN RESPONSE TO 
ORDER TO SHOW CAUSE   
 

 
 MARTA CARLO, declares as follows: 
 
 1. I am the Records Management Supervisor for the Washington State 

Department of Transportation (WSDOT) Records & Information Services.  I have held this 

position since 2005.  My job duties include Supervising the Headquarters Public Records Unit 

and processing public records requests.  I am over the age of eighteen and competent to testify 

to the facts stated in this declaration. 

 2. Between September 1, 2012 and January 31, 2013, Tracy Vedder submitted a 

total of 13 public disclosure requests (PDRs) to WSDOT in response to which the department 

has thus far provided 9,419 records.  WSDOT assigned a number to each request.  The 
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number assigned to each request, the date the request was made, the date the request was 

acknowledged by WSDOT, and the number of documents produced to Ms. Vedder pursuant 

to each request is set forth in the chart below: 

PDR number Date request made Date request 
acknowledged 
 

Number of 
documents produced 

12-1431 9/10/12 9/10/2012 477 

12-1499 9/17/12 9/20/2012  3,498 

12-1501 9/17/12 9/17/2012 462 

12-1625 10/3/12 10/3/2012 9 

12-1795 10/31/12 11/5/2012 915 

12-1823 10/31/12 11/7/2012 363 

12-1841 11/5/12 11/9/2012 3567 

12-1882 11/6/12 11/14/2012 7 

12-1890 11/8/12 11/14/2012 30 

12-1977 11/27/2012 12/3/2012 90 

12-2145 12/21/12 12/27/2012 1 

13-0138 1/23/13 1/23/2013 0 

13-0164 1/17/13 1/25/2013 0 

In addition to the 9,419 records released to Ms. Vedder, the department has also released 

7,439 records to Sarah Garza of KOMO, Ms. Vedder’s superior.   

 4. PDR 12-1977 is the subject of this lawsuit.  In that request, Ms. Vedder asked 

as follows: 
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In accordance with 42.56, please provide copies of all Weekly Reports from 
May 1, 2012 to present for the Pontoon construction Project, the Floating 
Bridge and Landings Project and the Eastside Transit and HOV Project.       

                      
 5. The request from Ms. Vedder was received in the Public Disclosure Email 

Inbox on Tuesday, November 27, 2012.  On Monday, December 3, 2012, I entered the request 

into our Public Disclosure Tracking System database and generated the acknowledgment 

letter.  At 12:30 p.m., the same date, I emailed the acknowledgement letter to Ms. Vedder.  At 

12:31 p.m. I forwarded the email with acknowledgement letter attached to the PDR 

Coordinator for the 520 Project Office, asking them to notify me if any other office may have 

records responsive to this request.  At 2:04 p.m.  I received an email from the 520 PDR 

Coordinator stating that their office will have all responsive records to this request.   

 6. A total of 90 documents were responsive to PDR 12-1977.  They consisted of 

30 Weekly Reports prepared for the Pontoon Construction Project, 30 Weekly Reports 

prepared for the Eastside HOV and Transit Project, and 30 Weekly Reports prepared for the 

Floating Bridge and Landings Project (collectively, “Responsive Weekly Reports”).  The 

Weekly Reports were sent to me by Fred Chang, PDR Coordinator for the 520 Project Office.  

Fred received these records from Jody Alseth, Construction and Business Services Manager 

for the SR 520 Bridge Replacement and HOV Program. 

 7. The SR 520 Project office proposed redacting the information set forth in the 

second, third, and fourth columns of the Risk Tables contained in the Responsive Weekly 

Reports.          

 8. It is WSDOT’s policy to consult with the Assistant Attorney General assigned 

to advise us on public record matters prior to asserting that a public record is exempt from 
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production.  After consulting with legal counsel, I agreed that the information that the SR 520 

Program proposed redacting was exempt from production under the deliberative process 

exemption.  I notified WSDOT Chief of Staff Steve Reinmuth accordingly.  

 9. On, January 3, 2013, Mr. Reinmuth approved the proposed redactions.  

 10. The partially redacted Responsive Weekly Reports were produced to 

Ms. Vedder on January 8, 2013.  She was also provided with a cover letter explaining the 

redactions and an exemption log.    

 11. On January 16, 2013, Ms. Vedder sent an email to WSDOT explaining her 

disagreement with WSDOT’s decision to redact portions of the Responsive Weekly Reports and 

requesting that they be produced without redaction. 

 12.  As part of the department’s review of Ms. Vedder’s January 16, 2013 objections, 

Jody Alseth provided me with proposed revisions to several of the Weekly Reports on January 

28, 2013.   On February 4, 2013, documents containing revised redactions, along with a letter of 

review and explanation, were mailed to Ms. Vedder.   

 13. My agreement with the proposed redactions was in no way based on the fact that 

Ms. Vedder was the person requesting the records.  WSDOT would have in fact redacted these 

reports in the same manner regardless of who the requestor was.   

14. Upon request, WSDOT will produce un-redacted Responsive Weekly Reports to 

Ms. Vedder when the issues associated with a particular risk are resolved. 

 15. I declare under the penalty of perjury under the laws of the State of Washington 

that the foregoing is true and correct. 

// 
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NO. 13-2-03837-4 SEA 
 
DECLARATION OF JODY ALSETH 
IN SUPPORT OF DEFENDANT'S 
MEMORANDUM IN RESPONSE TO 
ORDER TO SHOW CAUSE   
 

 
 JODY ALSETH, declares as follows: 
 
 1. I am the Construction and Business Services Manager for the Washington State 

Department of Transportation (WSDOT) SR 520 Bridge Replacement and HOV Program 

(SR 520 Program).  I have held this position since December 2009.  My job duties include 

overseeing the coordination of and response to requests for public records.  I am over the age 

of eighteen and competent to testify to the facts stated in this declaration. 

 2. I received a copy of PDR 12-1977, a request for public records made by Tracy 

Vedder.  In that request, Ms. Vedder asked for copies of all Weekly Reports, prepared within 

a specific time period, for the Pontoon Construction Project, the Floating Bridge and Landings 

Project, and the Eastside HOV and Transit Project. 
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3. The Weekly Reports requested by Ms. Vedder are prepared by staff from each 

of the three projects that make up the SR 520 Bridge Replacement & HOV Program for senior 

SR 520 Program managers.  The Weekly Reports include nine sections.  Those sections are 

titled “Summary Narrative,” “Inter-Agency/Public Outreach/Communication,” 

“Environmental,” “Risks,” “Safety,” “Schedule,” “Forecast,” “Change Management,” and 

“Images.” 

4. The Risk Section of the Weekly Reports consists of a table (Risk Table), and a 

discussion of strategies the project team is using to mitigate each of the risks.  The first column 

of the Risk Table sets forth what project staff believes are the top risks for the particular 

project at the time the report was prepared.  The next columns represent the opinions of 

WSDOT project staff as it relates to the likelihood of the risk occurring, potential dollar value 

associated with the risk, and potential schedule impact of the risk.  The opinions set forth in 

these columns of the Risk Tables are based on preliminary information and estimates which are 

not supported by quantitative analysis, and are provided by the project office to WSDOT upper 

management for internal purposes before all of the underlying facts have been developed or 

determined.  The opinions relate directly to either ongoing negotiations with the contractors or 

potential future risks.  Potential future risks will ultimately be concluded by either retirement 

of those risks that do not come to fruition, the execution of one or more change orders, or 

resolved through a dispute adjudication process as applicable.  

5. The SR 520 Program collected a total of 90 documents that were responsive to 

PDR 12-1977.  Those documents consisted of 30 Weekly Reports prepared for the Pontoon 

Construction Project, 30 Weekly Reports prepared for the Eastside HOV and Transit Project, 
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and 30 Weekly Reports prepared for the Floating Bridge and Landings Project (collectively, 

“Responsive Weekly Reports”). 

6. I determined that the information contained in the Risk Tables regarding 

likelihood of impact, potential costs, and potential schedule impacts might be exempt from 

production under the “deliberative process” exemption to the Public Records Act.  My 

opinion was based on the fact that said information consists entirely of WSDOT’s opinions, 

based on preliminary information and estimates, and relates directly to ongoing or potential 

future negotiations with WSDOT’s contractors.  If WSDOT’s internal preliminary estimates 

and opinions regarding value and allocation of risk are released to the public, and thereby be 

made available to the contractor before negotiations are concluded, the negotiation process 

will be significantly undermined.   

 7. After consulting with legal counsel, I concluded that the information was 

exempt from production under the deliberative process exemption.    

 8. My decision to propose redactions to the Risk Tables in the Responsive 

Weekly Reports was in no way based on the fact that Ms. Vedder was the person requesting 

the documents.  I would have made the same determination regardless of who the requester 

was when such a release would make the information available to the contractor. 

 9. On December 19, 2012, the Responsive Weekly Reports were sent to Marta 

Carlo at Public Record’s Headquarters (HQ) with the proposed redactions and an exemption 

log. 

 10. After receiving an email from Ms. Vedder dated January 16, 2013, objecting to 

the redactions from the Weekly Reports, I was asked to again check each of the redacted risk 
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KING COUNTY SUPERIOR COURT 

 
FISHER BROADCASTING-SEATTLE TV 
L.L.C. dba KOMO 4 
 
 Plaintiff, 
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WASHINGTON STATE DEPARTMENT OF 
TRANSPORTATION, a State Agency, 
 
 Defendant. 
 

NO. 13-2-03837-4 SEA 
 
DECLARATION OF JEFF CARPENTER 
IN SUPPORT OF DEFENDANT'S 
MEMORANDUM IN RESPONSE TO 
ORDER TO SHOW CAUSE   

 
 I, JEFF CARPENTER, do hereby declare as follows:  
 
 1. I am of legal age, make my declaration upon my personal knowledge, and am 

competent to testify as to the facts set forth herein.   

 2. I am currently employed by the Washington State Department of Transportation 

(WSDOT) as the Director of Construction and also hold the position of State Construction 

Engineer.   

 3. I have held the position of State Construction Engineer since the spring of 2009.  

As the result of a reorganization of the WSDOT Construction Division, I was also appointed to 

the position of Director of Construction for WSDOT in September of 2011.   

 4. As the WSDOT Director of Construction, I am responsible to provide strategic 

leadership, management, and oversight for the headquarters Construction Office.   This 
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includes setting statewide strategic directions and goals for improving, modifying and 

enhancing all construction techniques, materials testing, and practices on all facilities built 

under the Highway Construction Program.  I manage the administration of statewide 

construction contracts to provide uniformity in decisions, interpretations, and procedures 

across the Highway Construction Program.   

 5. As the State Construction Engineer, I am responsible for all WSDOT contracts 

in the Highway Construction Program, except those contracts executed by the Director of 

Washington State Ferries.  I am responsible to oversee all matters pertaining to contract 

administration.  These duties include, among other things, approving increases or decreases of 

work, changes in the work, changes in materials incorporated into the work, authority to 

accomplish work by force account, extensions of time, and the assessment of liquidated 

damages.  In addition I am responsible for guiding and directing WSDOT personnel across the 

state investigating construction claims and I am responsible for the approval of all claim 

settlements.   

 6.  I have reviewed copies of the Weekly Reports that are at issue in this litigation 

and I am personally familiar with this type of report as well as the content of the reports.  A 

true and correct copy of a Pontoon Construction Project and a Floating Bridge and Landings 

Weekly Report are attached to this declaration as Exhibit A and Exhibit B respectively.  These 

types of Weekly Reports are generally used by WSDOT on WSDOT’s mega projects.  Mega 

projects consist of projects on large highway corridors and currently include the I-405, SR 520, 

and Alaskan Way Viaduct corridors. Although the reports may vary somewhat in format, the 

content of the reports are generally consistent.  The SR 520 Weekly Reports provide WSDOT 
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management with a general narrative of the work being performed that week along with a 

discussion of upcoming work.  They also address the overall project schedule, current 

environmental issues, agency communications with the public, and areas of potential risk to the 

project.  By risk, I mean possible impacts to the project that can result in increased costs and or 

delays.  It is the information regarding cost and schedule impacts (“risk data”) contained in the 

Risk Section of the reports that are the focus of this lawsuit.  I have highlighted the information 

in yellow in both Exhibits A and B for reference.   

 7. The Weekly Reports are developed by the project staff to keep WSDOT upper 

management and program directors informed as to the status of each project.  The risk data is 

developed to keep management apprised of possible cost and time impacts that could 

potentially affect the overall cost of the project as well as its completion date, thus allowing 

management to make informed decisions when considering program funding.  The risk data is 

based on engineering estimates using varying degrees of information based on what 

information is available at the time in an attempt to quantify both cost and time related 

impacts.  At the time that a particular risk, for example pontoon cracking, is identified, the 

estimates are based on very general assumptions of unknown costs and time along with a 

preliminary investigation into the probability that a right to compensation or time exists under 

the contract. That is, the cost and time impacts are nothing more than a ball park number.  As 

time progresses, and more information becomes available, the cost and time impacts are 

refined.  These refinements can be due to increased information provided by the contractor or 

information gathered by WSDOT personnel and consultants as part of a detailed investigation 
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process. The more information that becomes available, the more precise the estimates become 

which can cause the projected numbers to increase, decrease, or remain the same.   

 8. When a contractual risk listed in a Risk section of a Weekly Report materializes 

(such as a schedule delay, the need to make a design change, or implement a repair) it will 

result in a deliberative process (negotiations) with the contractor to determine who is 

responsible for the actual cost/time associated with the risk.  Until such time as the contractor 

and/or WSDOT seek a change in the contract related to the risk (e.g. seek additional 

compensation or time) and a settlement is reached between the parties either by negotiation of 

a change order or litigation, the cost and time listed in the reports is nothing more than an 

estimate or projection.   

 9. If the risk data is produced to KOMO or anyone else, it will be available to the 

contractor.  Allowing the contractor to have access to that information prior to the conclusion 

of negotiations would severely impact WSDOT’s ability to negotiate a fair and reasonable 

settlement with the contractor, thereby prejudicing the public’s position. The following are a 

few examples of how WSDOT would be prejudiced   First, data can be used by the contractor 

in negotiations to set a floor amount for the negotiations, making it very difficult for WSDOT 

to negotiate a lower number.   For example, consider what would happen if you went to buy a 

car and the salesman knew before hand what your exact budget was for the car.  If your budget 

was say $15,000.00 it is not likely that the salesman would show you cars that were in the 

$8,000.00 range even though an $8,000.00 car may be more than capable of meeting your 

exact needs.  To the contrary, the salesman would most likely start with a $15,000.00 car and 

then work to move you up even further.  Second, the contractor might analyze a particular risk 














