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PROGRAMMATIC MEMORANDUM OF AGREEMIEINT
Amoung the
FEDERAL HIGHWAY ADMINSTRATION WASIIINGTON DIVISION,

TIIE WASHINGTON STATE DEPARTMENT OF TRANSPORTATION,
SOUTH CENTRAL REGION

and
THE CONFEDERATED TRIBES OF THE UMATILIL.A INDIAN RESERVATION
for

COORDINATION and CONSULTATION ON STATE TRANSPORTATION
ACTIVITIES

WIIERRAS, the Federal Highway Administration Washington Division (FHWA) and the
"Vashington Stale Department of Transportation, South Central Region (WSDOT SCR)
recognize that the Confederated (ribes of the Umatilla Indial Reservation (CTUIR) considers its
cultural heritage and custemary usc Jocations as invaluable and critical to the preservalion of its
{reaty rights, cultural herilage, uaturat resourec interests, and pursuit of traditional life ways for
zresent and fuhire generations: and

WHEREAS, the CTUIR is a sovercign governument having an interest in the preservation and
protection of its treaty tglils and cultural heritage both within the boundancs of the Umatifla
Iindian Reservation and within the CTUIR s [ands ceded by the Treaty of 1855, 12 Stat. 945 (sce
Appendix A Ceded Lands of the Confederated Tribes of the Umatilia Indian Rescrvation
[bereinafler “CTUIR ceded lands™)); and

WHEREAS, the FIIWA, as an agency of the United Siates government, acknowledges its trus!
obligations to the CTULR and that il {s the inlentien of the FWA to use (his Agreoment as &
means (o carry out its trust ohligations to the CTUIR; and

WHEREAS, the TUWA throogh lhe WSDOT SCR, is respounsible for compliznee with federal
and state laws and regulations to address impac(s to natural and cultural resources that all pariiss
hive collective interests 1a protecting. Under this agreement special attention will be given to he
1WA and the WSDOT responsibility under Section 106 of the National Ilistoric Preservation
Act of 1906, us amerded (16 U.S.C. 470 ¢t seq.); and

WHEREAS, the {[1IWA and the WSDOT SCR rccognize that certain undertakings take place
within the CTUIR ceded lands, and may have an effect upon historic properties included in or
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cligible for inclusion in the National Register of Ilistoric Places, and properties that contain
- Native American burials that require compliance with the Native American Graves Protcciion
and Repatriation Act (“NAGPRA," 25 U.8.C. 3001 el scq.) and its regulations (43 CFR Part 10);

and

WIFEREAS, the WSDOT may cnler into intergovemmental agreements pursuani to RCW 39.34,
RCW 47,04,070, and WSDOT Centennial Accord Plan, 2003 and

WIHEREAS, On December 9, 2004, the State of Washington and the Confederated Tribes of the
Umatilla Indian Roservation signed an Accord recoguizing and respecting each others
sovereignly, as well as acknowledging (he povermment-to-government relationship, in order to
address jssucs of mutual concern; and

WHERWVAS, the Bonrd of "I'rustecs has the authority to negotiale and enter into agrzements with
statc and foderal government agencics (o protest CTUIR Treaty and statutory rights and Tribal
resources pursiant o Article VI, §1 of the CTUIR Constitution; and

WIHEREAS, rospectlul of cach other’s legitimate valucs and goals, the FHWA, the WSDOT
SCR, and the CTUIR agree to cstablish and maintain a relationship based on open dialog, mutual
respect, and carly coordinalion. The overall purpose of this agreement is o create a consultation
process 1hat sllows for the opportuntty for tribal input on actions by the 'THWA and WSDOT
SCR (hercinafier *lead agencies™) and to cooperalively work togelher to implemcnt the National
Historic Preservation Act (N1IFA) and other issues of mutual concemn. The goal of (his dialag {s
to atlow the lead agencies to usc this input (o identify impacts to the social, cultural, natural, and
economiz.cavironments and seck opportunitics to avoid and minimize those impacts, or to
prescrve ot enhance the resource whon possible prior to underluking an action; and

WHLEREAS, the process outlined in this agreement will facilitaic communication between the

particg for the purpose of consulting on actions, which may affect the aforcruentioned resources -

and other interests of all parties; (WSDOT Consultation Exceutive Order £1025.00, 2/19/03);

NOW THERFORE, the FHWA, the WSDOT SCR, and the CTUIR do lhiereby agree to the
following consullation process for [ederal-aid highway transportation projects in Washingtlen
State, and the following coordination of non-~federal activities so that the WSDOT program can

be presented and underslood by all parties in its entivety:
1. Cousultation under Sce, 106 of the NIIPA of 1966

a. The FHWA has a responsibility to ensure Governmient-to-Govermunent consultation
oceurs as per 36 CFR §00.

b. Pursvant to 36 CFR 800.2 (c)(4) and the process outlined in the letler of May 4, 2001

from FITWA to WSDOT the FEIWA has delegated the formal initiation-of-
consultation vnder the NHPA on individual projects to WSDOT,
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C.

Consuliation includes Lhe dircet participation of the parties in all phases of an
undertskmg that has the potential to affect historic propertics and cullural resources
protected by treaty and applicable statutes, Consultation shall be initiated al the
carlicst stage possible and should continue from the planming slage, throngh scopiny,
design, construction, operation and 1nto maintenance as is appropriale based on the
context and the ntenzity of the activiiy.

2. Coordination of activities

HE

Recognizing the roles and responsihilities of each party, the parlies will discuss
current and future programs, projects, and olber activitics as early as possible and as
oflen as necessary to mamiain the spirit and intent of this agreement.

In discussing the WSDOT SCR program, an opportunity may arise fo identify and
address unknown impacis and/or potential partnering opportunilies to more
elfectively manage cultural, cconomic, natural and other resources more cffectively,

3., Points of Contact

.

d.

The point of contact [or cach party shajl serve as the central resouree uader this
agrecrnent with the responsibllity for intemal coordination of activities perforned
under this progranmatic agresment.

The Environmental Program Manager, ot a person designated by the FHEWA Division
Administrator, will be the FHWA responsible official for the purpose of consulling
with the WSDOT and the CTUTR.

WSHOT SCR Tribal Coordinator, SCR Environmiental Menager, ot somcone
designated by the WSDOT SCR Administrator shall be the responsible official for the
purpose of consulting and coordination with the CTUIR.

I'he Chair of the Board of Truslees or someone designated by the Chair of the 3oard
of Truslecs shall be the responsible Tribal povernment official for the purposc of
consulling and coordination, [Further, all wrtlen communications must also be
directed to the Chair ol the Cultural Resources Committee and the Programm Manager
of the Cultural Resources Protection Program.

Either the CTUIR or the WSDOT SCR staff may contact the WSDOT Tribal Liaison
Office ~HQ - {or Inclusion m communications as nccessary.

Each Party shall notify the other parties in writing when the point of contact changes.
Such changes shall nol require amendment of this agreement.
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4. Locativn of the undertaking:

This agreement shall cover el applicable undestakings within the CTUIR ceded lands in
the State of Washington that potentialiy affoct historic and/or traditional cuitural
properties.

5. The FTHWA and WSDOT arcas of jeint responsibility:

The overall purpose of this agreement is to create a consultation process that ellows for
the opportunity {or tribal input on actions by the lead agencies and to cooperatively work
together to implement the NITPA and other issues of mutual concem.

a,

The FHWA and the WSDOT SCR agree to invite the CTUIR to attead biannual
program and periodic project speci{ic meetings to discuss issues ol concern {0 all
parties as well as proposals for future projects. The WSDOT SCR will provide an
opportunity for the CTUIR to review project definilions and environmental
summaries early i fhie project-scoping phase, Tribal guidance and concerns will be
noted and become part of the underiaking file ol record with copics being forwarded
Lo the appropriate poinls of contact as identified m the agreement. The WSDOT SCR
will netify the CTUTR Tribal Employment Rights Office (TERO) as {edcral-aid
highway projects arc being plarned.

To ensurc the CTUIR's participation in all phases of an undertaking, (scoping, desian,
consiruction, operation und jaintenance, as appropriaic) as well as an opportunity [or
the CTUIR to provide input on non-federal activities, Lhe WSDOT SCR shall consult
with the CTUIR al the carliest possible point in the planning process. IFor individual
projects that require a Section 106 review, the WSDOT SCR commits to conlinuing
consuliation (hrongh project development and construction phases, The FHWA, the
WSDOT SCR, or the CTUIR may request a consultation mecting at any, or multiple
points within the devclopment of any project or program.

The WSDOT SCR shall provide the CTUIR with written notification to include: a
doscription of the proposed project or program, the location of the project or program
clernents, a copy of Lhe cultural resources work (survey, inventory, review and/er
study); und the names of staie and/or consullant contacts. I[ other concerns were
discussed during the consultation and coordination of speeific project or programs,
then these tssties may be the subject of consequent communication.

The FHWA and the WSDOT comimil to an opeyt communication process that
maintams the spirit of this agreement and that of Government-to-Gevernment
consultation. Therefore communication, coordination, and education through
information sharing will be key in limplementing this prograimmatic agreement. Since
the WSDOT SCR is the {ransportation project proponeat, the WSDOT SCR
responsible official will be lead in this process and will ensure that 1t is clfectively

FIWaAWSDOTSCR/CTUIR PMOA March 2005 4

04



MAR-14-05 HON 08:55 AM FAX NO.

occurring, WSDOT SCR will establish and implement direct communication with
the CTUIR TERO,

The FHHWA and the WSDOT SCR will respect the need for discration with regard to
scnsitive cultural and/or traditional resources. Information regarding hisleric
propertics and/or traditional and cultural resources shall be protected from releasc
under appiicabic laws,

6. The CTUIR Responsibility:

a.

The CTUIR comumits {c participating in projeet review mectings and sharing
informalion, questions, pud concemns about the WSNOT SCR project actions so that
the WSDOT can adequately propare to address these concems 1n a proactive manner.
Within 30 days ol receipt of written notice (us defined in 5 (¢) of this agreement), the
CTUIR shall advise the WSDOT SCR of any concerns they may have with the
projeet. The notification will document the cxistence or reasonable expectation of
culiural resources at the proposed development site. 1f the CTUIR determines it has
no concemns with the project, program, or types of activities, it will notify the THWA
and/or the WSDOT in writing, If the CTUIR chooses not to nolify the FHWA or the
WSDOT SCR, the WSDOT SCR will procced with the project afler 30 days.

7. All Parties Joint Responsibility:

This agreement is expected to be dynamic and capable of evelving along with the
relationship it is intended to build. The agreement is expected to provide the
{framework for partnership opportunitics between the parties during the current
program development and into the fnture.

In the event that the CTUIR notities the FHWA and/or the WSDOT SCR that they
have concerns with any proposed project, the CTUIR may cither address the concemn
with WSDOT SCR or request (hat the parlies convene a project work group
consisting of a represenlative from the FIIWA, the WSDOT SCR, and the CTUIR to
address identified concerns, Al partics will endeavor to conduct the first meeting of
the project work group within 30 calendar days, or as soon as possibie in order to
complele a preliminary assessment of the cullural or other identified resource and
address the conceins.

The FHWA, the WSDOT and the CTUIR will attenapt to work in harmony te identify
and resolve issues. Should any party or assigned pasiicipant encounter difficultics in
so doing, the project work group will be so advised and afforded an opportunity to
scck a ramedy. The WSDOT HQ Tribal Liaison Oflice is available to facilitate
communicaions if nceessary.
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The C'TUIR may wish to provide an opportunily for WSIDOT operational staff o
participate in cultural resources sengitivity training. In tum WSDOT staft working in
ihe field during their nonnal course of duty will attempt to identify cultural resourees
if inadverlently discovered, and ald in the protection of cultural resources i they
obscrve lndividuals or activities that would lead (o the destruction or deseeration of
polential cultural resource locations.

8. Imadvertont Discoveries

Disgovery of Human Remains.

In the evenl that human remains arc inadvertently discovered, the CTUIR Policies and
Procedures Manual for the Handiing of Ancestral Homan Remains will be
implemented. (See Attached — Appendix B) This means that excavations will be
stopped inmimediately in the arca of the discevery, the discovery will be secured, and
consuliation between the WSDOT SCR, the CTUIR, the Washington Office of
Archacology and [listoric Preservation / Washington State Historic Preservation
Officer, the FHWA, the Army Corps of Engineers (if on Corps land or permitied by
the Corps) will begin immediately, Notification of Waslington Stale Police and
appropriate medical cxaminer (or coroners office) will be implemented as required by

Jaw.
Discovery of an Archaeological Site:

n the event that a previous]y unidentified archaeological site is inadvertently
discovered, the WSDO|' SCR Standard Specification for Archeological Cultural
Inadvertent Discovery will be implemented. (See Attached — Appendix C) This
mcans that excavations will be stopped immediatety in the arca of the discovery, the
discovery will be secured, and consultation belween the WSDOT SCR, the FHWA,
the CTUTR, the Washinglon Olfice of Archaeology and Historic Prescrvation /
Washinglon State Historic Preservation Officer, and the Ammy Comps ol Bngineers (if
ot Corps land or pamitted by the Corps) will begin immediately. If a consullation
results in a delerninalion that a site has been encountered; a preservation or
mitigation plan will be drawn up as soon as possible. This plan will be sent [or
coneurrence to the Washington State Historic Prescrvation Ollcor.

9, Period of Performance:

The conditions of this Programmatic Agreement shall be in place unii) amended or
terminated by agreement of any of the signatory partics,

10. Terms and Condilions:

A,

Nething in this Progranumatic Agreement limits, waives, or expands the sovereign
unnuzily, jurisdiction, regulatory authority, or any ether right or responsibility of uny

party.
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b. T e signalory of the agreement delernmings thal the terms of the agresment cannot be
met, or thal a change is necessary to mect the reguirements ol the Jaw, that signatory
will request that the consulting parties consider an amendment or addendum. The
amendmont or addendum will address changes or modifications so that the terms of
the agreement and the requirements of the law can be met,

¢ Amendments, supplements, or revisions to this Programmatic Agreement may be
proposed and shall become elfoclive upon formal approval of all parties to this
agrecment,

d. Any sighalory to this agreement may suspend it by providing written notification to
the other pariies. Consultation will occur to resolve jssues (or re-implementation of
the agreement upon the writtcn notification.

c. Nothing in this Programmatic Agreement is intended, nor shall be construed, to limit,
restrict, or otherwise impair any right reserved by the CTUIR pursoant to its Treaty of
1855, or any right of the CTUIR pursuant to applicable federal or state law,

11, Other Agreements not precluded:

The intent of this Programnialic Agrecment is to act as an umbrella agreement defining
how the FITWA, the WSDOT SCR, and the CIUIR will coordinate, conmnunicale and
consult on a wide range of issucs stermning {rom the vanous plamming, design,
consinsction, and maintenance aclivitics comtained within WSDOT SCR operalions and

PIORrams.

It is not intended that this agreement be contingent on other agreements, however, it is
determined that 1t {s desirable Lo develop agreements to address specilic areas of intevest,
this Programmatic Agrcement 1s not intended to preclude such agrecmionts.

12, Dispute resolution:

Should any pariy to this Programmatic Agreement object within 30 days to any
documentation suhmitted or actions proposed pursuant to this PA, FHEWA will chisure
that the WSDOT SCR consults with the objecting party 1o resolve the objection, Il'the
abjection cannot be resolved, the FRIWA will al the very least comply with 36 CER 800 .4
through 36 CER 800.6, m order to moct its Section 106 responsibilities for the
undertaking. The FITWA and the WSDOT SCR's responsibility to comply with the
slipalations of this PA for a1l other projects that are not subject to the dispute will remain

unchanged.

PIHWASWSDOTSCR/CTUIR PAMOA March 2005 7
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When requested by any intercsted person, the Advisory Counsil on Historic Preservalion
witl review any findings or determinations under this PA. The provisions of 36 CFR 800
on Public Reguests to the Council will apply.

FExceution and implemeniation of this PA 1s in furtherance of the FHWA Section 106
responsibilities for the WSDOT SCR underlakings involving the CTUIR ceded lands
within Washington State.

Federal Highway Administration Washington Division .

il Mo _03/os/os

Domc! M. Mathiz Date
Division Administrator

Waghinglon State Department of Transportation

o AT T i, 3/7 "/ oS’ .

j’:inn Whitchouse, P.E, Datc

Seuth Central Region Administralor

Confederated Trihes of the Umatilla Tndian Reservation

N, ol éﬁw®s?_

Antone C, Minthom, Date
Chairrman, RBoard of Trustees
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THE CONFEDERATED TRIBES OF TIE UMATILLA INDIAN RESERVATION
POLICY AND PROCEDURE MANUAL

FOR

{HE REPATRIATION OF ANCESTRAL FIUMAN REMAINS

AND FUNERARY OBJECTS

May 19, 1993
(revised July 6, 1994)
(reviscd September 14, 2004)
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TNTRODUCTION

On November 16, 1990, President George Bush signed into law P.L. 101-601, the Native American
Gruves Profection and Repatriation Act (NAGPRA).

The NAGPRA requires all Pederal agencies, all Muscems which reccive Federal funding and
Universilics to conduct sunmmarics aud inventories for the purpose of identilying all Nalive
Amevican human remains, azsociated and anassocialed fimerary objecis, sacred vbjects and objects
of cultural patnmony, for the ultimale purpose of returning such remains and objects to Indian
Tribes for repatriation.

The NAGPRA also requires that these summaries and inventorics be cenducted fn consultation
with Indian Tribes. The Confederated Tribes of the Umatilla Indian Reservation (CTUIR) have
conilucted previous repaitiation activities. Since the passage of the NAGPRA, the CTUIR have
developed an understanding that the NAGPRA has the potential to create a multitude of social,
{inancial, lega] and administrative threats 1o the CTUIR.

The historical fact that the CTUIR have never had a tradition of un-earthing anccstral human
reinaies, and duc Lo the social, Jegal and political chronicles surrounding the passage of the
NAGPRA, have both compelled the CTUTR to develop fundamental pelicies and procedurcs to
guide the DBoard of Trustees m the decision-making process. regarding the NAGPRA and
repetriation activities, In response to the NAGPRA and the potential threats to the CTUIR, the
following policies haye been adopted by the Board of Trustees for use in the decision-making
process for the NAGPRA and all repatriation activities invelving the CTUIR.

1. THRIBAL POLICY - AMERICAN INDIAN RELIGIOUS FREEDOM ACT

On August 11, 1978, (he Congress of the United States enacted Public Law 95-41 (82 Stut, 469),
known as the “American Yndian Religious Freedom Act”, which provides “on or aller August 11,
1978, it shall be the policy of the United States to protect and presceve for Amencan Indians their
inherenl right of freedom to believe, cxpress, and exereise the traditional religions of the Amcrican
Tudian, Eskimo, Alent, and Nalive Hawalians, including but not limited (o access (o sites, use and
possegsion of sacred objects, and the fieedom to worship through ceremonial and traditional rites.™
It is the policy of the CTUTR to support this act.,

2. TRIBAL POLICY - ACCESS T'0 SACRID SITES

‘The Board of Trustees shall {ake such uctions as it deoms necessary to ehsure that Tribal memburs
are pranted access 1o sacred sites.

Folicy aud Procedures Manua) for the Repalriaton of Ancestral Fluman Remainy and Funerary Objecls
Pape 1
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3.

TRIBAL POLICY - PROTECTION OF INDIAN GRAVES

Oregon Revised Statutes 97,740 through 97,760 provide for the profection of Indian graves. 1L is
thie policy of the CTUIR (o support enforeement of this statute. ORS 97.750 provides:

(n)

)

()

(d)

4,

i such selion is necessary to protect the bwiial [rom Immninent destruetion, and upon prior
notification to the Statc Iistoric Preservation Office and to the appropdate lndian tibe m
the vicinity of the intended action, o professional archacologist may cxcavate a Native
Indjan caitt: or grave and remove resource objects and human remains for subscquent re-
interment under the supervision of the Indian tribes,

Except as provided in subssction (1) of this seclion, any proposed excavabion by a
professional archacofopist of a Native Indran caimn or grave shall be initiated only after prior
wnilen notification to the State Histone Preservation Office and with the prior wrilten
consent of the appropriate lndian tribe in the vicinity of the intended acuon. Failurc of a
tribe to respond to a request for permission within 30 days of its mailing shall be deemed
consent. Al resource objects and human remains removed dunng such an excavation shall,
foilowing scienlific study, be re-interred at the archacologist's expense under the supervision
of the Tndian tribe.

In order to delermine the appropriatc Indian tribe under this scction and ORS 97.745, a
professional archacologist or other person shall consult with the Cornmission on Indian
Services wilich shall designate the appropuale tribe.”

It 13 the mient of this Policy and Procedure Manual 1o provide a mechanism for
expeditiously determnining whether or not writicn conseat for an excavation shall be given
pursuant 1o ORS 97.750(2).

PROCEDURYES FOR QBTAINING CONSENT

A request for consent to oxcavale pursuant to ORS 97.750 shall be presented (o the Cultural
Resources Protection Program (CRPP) of the Dopartment of Natural Resources (DNR) for the
CTUIR. The CRPP shall dircet and coordinate appropnate represcotatives, employees and, ot
profegsionals under contract of the CTUIR to conduct an investigation of the matter and make a
formal written report to thie CTUIR's Cultural Resources Commission within 20 days
reccommending wlicther or not (¢ grant consent fo the excavalion, and if consent is granted, what if
any couditions should be mposed on the excavation. Such conditions shall include the option of
the CTUIR to perform the excavation in ful} ar in part and aiy other survey or prelinipary work m
full or in part, vnder contract with the requesting party.

5.

TRIBAL POLICY - NATIVIE AMERICAN GRAYES PROTECTION AND REPATIIATION ACT

Prlicy and Procedures Manual for the Repatriation of Ancestral Ilwuman Remains and Hunerary Objucts

Page 2
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The Native Amwrican CGraves Proteetion and Repatnation Act (NAGPRA) provides [or the
protection of Native Aricrican graves and for the refurn snd repatriation of human remains,
associated and unassociated fimerary objects, sacred objects and objects of cultural patrimony. It is
the policy of the CTUIR to support the enforcomentt, implementation and administration of the
NAGPRA. Specilic CTUIR policies regarding the NAGPRA are zs [ollows:

(2 The Cultural Resources Commission of the CTUIR s vested with the authorily to
adminsler the provisions of the NAGPRA. The Cultural Resources Commission shall
adminisicr NAGPRA related issuos using the NAGPRA and the regulations developed by
the Natlonal Park Scrvice az the planing imstrument for the CTUIR on all NAGPRA
reluted activifies.  The Cuitoral Resources Commission shall coordinate all repatriation
activities with the Board of Trusiees, the Office of General Council and the CRPT {or the

CTUIR,

(b) The CRPT shall asssst fie Culural Resources Commission in developing administrative
strategies regarding Tnbal consultation with federal agencies and others, regarding the
proper handling and disposition of human remains, associated and unassociated funerary
objecls, sncred abjects and objeets of cultural patrimony.

(¢) The Cultural Resources Commission shall in consultation with the Board of Trustees, andl
the Tribal attomey, initiate administralive and or legal action to enforce the provisions of

the NAGPRA,

(d)  The Cullural Resources Commission with the assistance of the CRPP, shall ident:fy Tiibal
and non-Tribal Jands suitable for repainiation achvitics, Any lands so acquired shall be
adminigtered by the DNR.

{c) The Cultura! Resources Conumnission is authorzcd and encouraged to ncgotiate memoranda
of agreement with other tribes regarding protocol on repatriation activities. The Cullural
Resources Commission is also authorized o negotiate lncmoranda of agreement with
private landowners, local, state and federal agencics regarding the availability and suitability
ol setting-uside lands suitable for repatriation activities. The final authority to sign any such
agteemenl rests with the Board of Trustees.

{n It is a policy of the CTUIR {o rcpatriate and reinler all human remains, associated and
unassociated fimerary objects which have been identified to have originated from ancestral
buirial sites within the CTUIR's ceded lands.

() Il 15 a policy of the CTUIR to require all federal agencics, muscums, universities and
colleges, and or any oflicr entily, public or private, to comply with the provisions of the
NAGPRA.  All buman remains, sacred objects, associated and unassociated funcrary
objects and objects or culiural patimony must be documented in a sumwmary or in an
imventory in conjunciion with (Lhe repatnation of any such human remains or objects. The

Policy and Procedures Manual for the Repaloation of Ancestral Huoman Remains and Funerary Objects
Tuge 3
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(h)

()

CTUIR will pot accepl any human remains or objects for repalriation wilthout
documentation,

I 1s a policy of the CTUIR Lo soticit fuil participation of the General Councit in all
NAGPRA related issues.

STANDARDS AND PROCEDURES FOR iilE IHSCOVERY AND TIANDLING (OF ANCESTRAL
ITHMAN REMAINS

Applicability:

The procedues describe {he necessary steps Lo be followed i the discovery and subseguent
handting of ancestral humaen remains found within the CTUIR’s ceded lands or lands within
the possessory and usage arca of the Cayuse, Walla Walla and Umatilla Tribes, The intent
of these procedures is to ensure that such remains are treated with dignity at alf times and,
when applicable, arc accorded appropriate handling as specified by a Tribal representative.

As a ginding prmciple, the CTUIR recognize and reaflimm the belicf that Native American
ancestral human rematns hold paramount religious significance to mzny contemperary
Sahaptin speaking peoples of the Columbia Platean. To better protect and enhiance our
traditional culural values, the CTUIR establish the following policies: :

e)] All encountered human remains arc o be reated as Native American unti]
available cvidence indicates othorwisc.

2} Preference shall be given to the preservation of ancestral human remains “in-
situ™ iI [easible.

3 The repatriation of ancestral remains will oceur as cxpeditiously as possible
aad in the same location whenee the remains came, 1f practical,

4) In the event of an inadvertent discovery ol ancestral human ranains during
the course of construction of a project developed by and on behall of the
CTUIR, its governunenial departments, iribal corporations and fibal
enfcrprises, projects constructed on CTUIR trust land, and CTUIR members
within the boundaries of the Timatilla Indian Reservation; CTUTR Board of

Trustees Resclution 04-071 shall apply.

Preservation i sily is not always feasible, therefore alicmative protective measures musl be
implemented and carried oul in & manner consisient with the recommendations of the
CTUIR. Given the complexily of each potential discovery, ample opportunily must be
given to the CTUIR to participate in or oversce any jdentification or ramoval procedure
immediately dwereafler fromy (e time of discovery,

Policy and Pracedures Munual far the Repauriation of Atcestral Flurman Remains and Fugerary Objects
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() Procedures regarding the Discovery of Humnan Renaims

(M

(2)

(3)

(4)

(6)

All suspecied in-sttu lmman remains and or burals that have been exposcd as a
result of adversc mpact or disturbanee, must be rcported immediately to the
Cultural Resovrces Comumission, the Board of Trustecs, the Umatilla Tribal Police
Department, the Oregon State Police and the appropriate Medical Examiners Office
by the CRPP. Jf the discovery occurs on state or federal Jands, a delailed letler or
report from the ageicy with admimisirative jurisdiction over such lands shall be
requested.

In the event that suspected remains are endangered duc lo adversc Impacts or other
ocowences, then interim protective measures shall be developed and implemmented.

The Cultural Resources Commission and the Board of Trustees shall be notified by
the CRPP regarding oppertunities to inspect any burial site and ancesiral human
Temains.

Coordinated ¢fforts to mspect burial sites and or ancestral human remains, should
include members of the Board of Trustees, members of the Cultural Resources
Comimission, approprate law enforcement personnel, land managers, archacelogist,
and or anthrepologist, and CTUTR cuitural resources stafl. The CRPP shall ensurc
that all iaw enforcement agencies with jurisdiction and the appropriate Medical
Exaniner are informed of any planned inspection of a burial site,

Bunal inspections shall determine if the skelctal remains are human, and if buman,
1 the remains arc modern or ancient. Burial inspection procedures sha!l be limited
to non-destructive obscrvational analysis by a qualilicd physical anthropologisl.
The inspection procedure will terminate if the remains are determined 1o be of
modumn origin, and possibly under the jurisdiction of & law enforcement agency.
The inspection team shall also detenmine cvidence of desecration or violations of
applicable slalufes such as the NAGIPRA or the Archeological Resources Protection
Act (ARPA). Il there is evidence of NAGPRA or ARPA violations, the team shall
thoroughly decumeant the violalion nsing the best available investigative techniques.

If the discovery iz determined not to be witkin the jurisdiction of law enforcoment,
then the inspection team shall determine, using the best available evidence, if the
human remains are Native American or non-Native Amencan iy onigin.  The
inspeetion procedure will {orminate if {he iInspection leam determines thal the
remains are non-Native American,  If the inspection leany determines ihat the
reinains are of Native Amgerican origin, the inspection team shall initiate inferim
measures 10 secure the site umiil a formaal plan 15 developed by the Cuftural
Resources Coimnussion and the CRPP,

Policy and Procedyres Manual for the Repatriztion of Ancestral uman Remaing avd Fuperary Objects
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(8)

&)

(10)

No parts of human reamains, including associated (or unassociated) funerary objecls
or arlifacts, shall be handied, removed, collecied or photographed without direct
supervision and approval of the CRPP or as othorwise authorized in wiiting by the
Cultural Resources Convmission or the Board of Trustecs.

If human remains and or burials are discovered in-sile during the course of any
ground disturbing activity, the activity is fo be halted until an ou-site inspection 1s
compieted.

[ planined construction and or ground disturbing activities 15 suich that destruction of
the exposed remains 1s imminent, emergency remeval and exhumation proccdures
shall be developed and implemented immediately.

I aneceslral buman remains and or burials ace discovered in-situ during the
course of an archieological excavalion, excavation activities shall cease and the
Culivral Resources Commission shall be notified. Onee the inspeclion team has
concluded its inspection, and if conditions favor prescrvation in-sitn, the Cullural
Resources Cammission shall develop a plan for reintsrment.  1f conditions do not
favor preservation in-situ, then the remains may be exhumed pursnant lo a plan
developed by the Culturat Resoucces Corunission.

(x) Procedures for the Analysis o Human Remains.

()

(2)

3

(5)

Onee any human remains are determined lo be Native American, in all cases, the
CTUIR reserve the right to rebunal witheut scientific study, hewever when deemed
appropriate, the CTUIR will allow human remains lo undergo limited non-
destructive observalional analysis by a qualilicd physical anthropologst.

In al} cases, the CTUIR reserve the right to the re-burial of associated funcrary
objectls without scicntilic study.

In all cases, prior permission for seientific study shall be obtained in writing ftom
the Cultural Resources Commission or the [Board of Trustees.

Ne methods of study shali be eraployed that diminishes the integrity of the romains
or associated funcrary objects.

A reasonable effort shall be made 1o retain all organic materzls contained 1, or on
the surface of any human bone or associated funerary object for the purposcs of
rebunal,

(d)  Procedurcs for the Reintemment of Human Remains

M

The CTUIR rescrve the right to reborial of any ancesiral remains and or {unerary

Pulicy and Proceduras Manual for the Repatriation of Ancestral Hurpan Remains and Funerary Objects
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objects without prior notification.

(2)  The Collural Resources Commission in comjunction wilh the CRPP shall upon
notitication that ancestral human remains have been discovered, develop the
appropriate Plan lo reinter the human remains.

(3) The Culivral Resources Conunission shall determine if there arc any known
refatives to the ancestra) remams.  [f there are no known rclatives, the Cultural
Resources Commiission shall promulgale a summary of the discovery, sceking

participation of the General Council, The Cultural Resources Conunission shall

post (he swnmary at the Tribal Clfice, the Longhouse, and the (eneral Council
Office. The sunmary shall include a brief description of the discovery und also
invite members of the Board of Trustecs, the Gencral Council end traditional leaders
from (he commwmity to meet with the Cultural Resources Commission in a
worksession. The worksession shall focus on the delails of the reinterment. A plan
shall e drafled by the CRPP at the conclusion of the worksession.

(4y  Whencver possible, reinterment shall oceur at the original location of discovery. All
mlormation regarding the existence of known burals, should be safeguarded and
not announced publiely,

{8)  The CRPP shall provide the administrative support for Cultural Resources
Comnission activitics.

7, DEFINITIONS

(1) “Adverse cffect” means a rcasonuable likelhood of more than moderate adverse
conseqguences for culural tesources in any given sile or atea, the determination of which is
based on (1) the context of a proposcd action or development; (2) the mtensity of a
proposed action, including the magnitude and dueation of an impact and the likehlicod of 3ts
occureence; {3} the relationship betwoen 2 propesed action and other similar actions which
are individually insignificant but which may have a cumulatively significant impacts; and
(4) proven miligalion measurcs which the propouent of an action will implament as part of
ihe proposal to reduce otherwise signilicant affects to an insignificant Jevel.

2) “Ancestral burjal site” or “Burial Site” means any natural or prepared physical lacation,
whether originally below, on, or above the surface of the earth, into which therc was
intentionally deposited, as part of (the death rites or cercmionjes of a cylture, the remains of a
deceased mdividual or individuals, All Ancestral burial sites shall also be considered sacred
sites and be delined as a “Protected sile”

(3)  “Ancesual human remains™ or “ITuman Remains” means the physical remains, atticulated
ar unarticulaled bones and bone [ragments, artifacts, and the surrounding soil matrix where

Poticy and Procedares Manpual for the Repatrianon of Anceslral Iluman Remmins and Funerary Objects
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(4)

~~
Lh
et

(6)

(7

(8)

&)

(10)

(10

(12)

decomposition has occurred of any deceased hurvan renains that arc reasonably believed Lo
be of Nalive American, or any deceased human individual of historic or prehistoric origin
that is known, or has been identificd, through available evidence, as Nalive American.

“Board of Trustees™ mems the Board of Tiustees of the Confederatcd Trbes of the
Umalilla Indian Reservation or their successors,

“Ceded arca” means that arca ceded 10 the United States by the Umnatilla, Cayuse and Walla
Walla Tribes in the Treaty of June 9, 1855.

“Consultation”™ unless used otherwise 1o this Manual, means the formal, dircet face-to-face
contect with the CTUIR by any governmental ageney or private entity. Such conlact or
“consultation” ts for the specific purposc of secking Tribal participation es required by
lederal or State Statutes,

“Cultural Resources Protection Program (CRPP)” means the program and staff of the
Department of Natural Resources created to proteet, preserve and cnhance cultural
resoutces important to the membership of the Confederaled Trbes of the Umatilia Indian
Reservation.

"DNR” means the Department of Natural Resources for the Confederated Tribes of the
Uwatilla Indian Reservation.

“Cultural Resources Studies™ means actions conducted o determine if cultural resources are
present in an avea that would be affected by a proposed uses or development.  Cultural
Rosources Sindics may include bur not Hrited to; archival research, surface surveys,
subsurface testing, mitigation/data vecovery and cthnographical/ethnohistoric reseurch.

“Cumulative Effects™ means the combined cffects of two or more activitics, The cffects
may be related 1o the numbcer of Individual activitics, or to the munber of repeated activitics
on Lhe same piece of grouad. Cumulative effects can result from individoally minor bud
collectively significant ections taking place over a period of tine.

“Funcrary ubjeets” means any artifact or aterial -

(1) which was intentionaily placed with a deceased individual, either al the Ume of
hunal or at some subsequent Lime thercafter, as part of the death rites or ceremonies
of a culture, and

(1) which has been identified, through available ovidence, as having been removed from
2 hurial site.

"General Council” means the enlire membership of the Confederated Tribes of the Umalilla
Indian Rescrvation over the age of 18 years, or as otherwise defined by the Conlederated

Tolicy and Procedures Manual for the Repatriation of Ancestral {Tuman Remains and Fuoerary Objects
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Tribes Constitution and By-Laws.

(13)  “Genetic descendent” menns any person or persons known, or reliably assumed to have a
relationship to a specificd human individual or group ol individuals.

(14y  “Ground Disturbing Activity” ricans any activity that disturbs the surface of the ground,
such as covstructien, diggipg, logging, fanm practiccs on uncultivated soil, dredging,
drilling, {illing and niming.

(15)  “[lumanremains” means the physical remains of any deceased human individual.

(16)  “Indian” meany, unless otherwise specilicd, a member of The Conlederated Tribes of the
Umatilla Indian Reservation, or any other person of Indian blood wlo s a member of a
federally recognized Indian wibe or any ather person on the Reservation who is recognized
by the conymunity as an Indiar, including a Canadian Indian or an Alaska native,

(17)  “In sitw” means any undisturbed intact human remains or portions thereof, inclading burial
sifes, in thelr oviginal depositional sefting at the time of burial. In situ shall also mean the
undisturbed inract arlifaets which form # part of an archacological site.

(18)  *Lineal Descendunt” means any person(s), that can demonstrate lincal and/or familial
descendance of a person or lwman remiains, or objccts which are subject to the NAGPRA.
A lineal deseendant may use charts, records, archival materals, documiented oral histories,
documented  ethnographic information, and any other documentation which aids in
cstablishing descendance.

(19)  “Mitigation” means the use of any or all of the following actions: (1} Avoiding the impact
altogether; (2) Mininuzing impacts by limiting (he degree or magnitude of the action and its
implementation; (3) Rectifying the Tmpact by repaicng, rehabilitating, ot restoring the
affected cullural resources and or environment; or (4) Reducing or climinating the hupact
over time by preservation and mainienance operations during the life of the action.

(20)  “Museum collections” means wny private, local, state, or federal agoacy, including
institutions of higher education which has control or possession of Tribal cultural resources.

{21)  “Native Amcrican™ hos (hat same micaning piven flor “Indian”,

(22)  "Nalive Amencan Graves Protection and Repairiation Act”™ or NAGPRA has the same
meaning as that within P.L. 101-601 (25 U.5.C. 3001-3013)

(23)  “Objects of Culiural Patrimony” means an objeet having ongoing hislorical, traditional, or
cultaral immportance central to the Tribal people who currently comprise the Umatilla,
Cayuse and Walla Walla cuftures, rather than property owned by an mdividual Tribal
member, and which therefore, cannot be alienated, approprialed, or conveyed by auy

Palicy and Procederes Manual for the Repatriation of Ancesiral Human Remaing and unerary Objects
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(24)

(25)

(26)
@)
28)
@9)

(30)

mdividual regardicss of whother er net the fndividual is a member of the Umafilla, Cayuse,
Walla Walls or any other tribe and such object ghall have been considered inalienable by the
Umatilla Cayuse or Walla Walla fribcs at the time the abject was separated from the
Confederated Tribes.

“Post-depositional disturbance” means any distirbance by natural or man-made processcs
thas alters or degrades the mtegrity of a known or potential site.

“Reburial™ means the physical teplacement of disinterred human remains and or funerary
objects inte the ground at its original location, or at other specified Jocations desmed

appropriate by the Confederated Tribes.

“Reinterment” means the ritual aspect of reburial (hat is conducted under strict cultural rules
of practice by a (raditional retigious practitioncr,

“Repatriation™ means tho physical relurn of any cultural item or artifact, including human
romains, (o 1ts place of origin,

“Reservation” means all fands within the cxtemnal boundarics of the Umatilla Indian
Reservalion of Oregon as defined by the Treaty of June 9, 1835,

“Sacred Objeels” means specific ceremonial objects which are needed by Tribal members
far the practice of traditicoal Indian religions by present day adherents.

“Undertaking” means any project, aclivity, program or development or change in land use
that can result in changes in the character or use of a cultaral resource, if any such cultural
resource(s) is located in the arca of potential effects. For federal undertalings, the project,
activity or program must be urnder the direct or indirect jurisdiction of a federal agency or
licensed or assisted by a federal agency, Undertakings include new and continuing projecis,
activities, or progratns and any of their clements (36 CFR 800.2(c).
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WSDOT SCR Standard Specification for Archeological Cultural Inadvertent Discoverv
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Protection And Restoration Of Property

Archaeological and Historical Objects
Section 1-07.16{4} is supplemented with the following:

(***www)

it s nalicnal and state policy to preserve, for public use, historical and prehislorical chiects
such as ruins, sites, bulidings, artifacis, fossils, or olher objects of antiquity that may have
significance from a histarical or scientific standpoint.

The project area polentially coniains cultural resources. Al ground disturbing aclivities
(excavation) will be monitored, and archaeological testing conducted, by the Contracting

Agency's archaeologist consultant.

The Contractor shall notify the Engineer, in writing, at least fifteen days prior to the date
the Contracior intends to begin ground disturbing cperations so ihat the Contracting
Agency can inform the consultant and interested Tribal Officials.

If the monitor encounters historic or prehistoric artifacts during ground dislurbing activities,
work will be siopped at that particular excavation site until consultation between the
Contracting Agency, the Corps of Engineers, Walla Walla District {Corps) archaeological
staff (if on US Army Corps of Engineers land), the State Historical Preservation Office
{SHPO) and interested tribes has faken place. Procedures pursuant to compliance with
the National Historic Preservation Act (16 U.S.C. 470f) and 36CFRB00 will then be
implemented,  Should data recovery be stipulated as appropriate mitigation In a
subseqguent agreement concluded to address adverse effect to a National Register of
Historic Places eligible property, application will be made to the Corps for an excavation
permit if apprapriate issued under provisions of the Archaeological Resources Proleclion
Act (16 U.S.C. 470s5a-11) and 32CFR229,

In the event that human remains are inadverienlly discovered, procedures will be
implemented pursuan! to compliance with the Native American Graves Protection and
Repairiation Act (25 U.8.C. 3001-3013). This means that excavations will be stopped
immedizlely in the area of the discovery, the discovery will be secured, and consuitation
among the Contracting Agency, the Washington State Historic Preservation Officer, the
Corps {if on US Army Corps of Engineers land) and interested tribes will begin

immediately,

The Conlractor may be reguired to conduct ground disturbing aciivities in a manner that
will reserve portions of the work area for testing and exploratory operations. Contract time
lost, as determined by the Engineer, due to these operaticns will be adjusted in
accordance wilh Section 1-08.8.

Added work necessary to uncover, fence, dewater, or otherwise protect or assist in salvage
as cordered by the Engineer shall be pald by force account as provided in Section 1-09.6.

To provide a common basis for ail bidders, the Contracting Agency has enfered an amount
for the item "Archaeoclogical and Historical Salvage’ in the Propesal te became a part of the

total bid by the Contractor.
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