
(August 3, 2015) 1 
Disadvantaged Business Enterprise Participation 2 
The Disadvantaged Business Enterprise (DBE) requirements of 49 CFR Part 26 and 3 
USDOT’s official interpretations (i.e., Questions & Answers) apply to this Contract. As 4 
such, the requirements of this Contract are to make affirmative efforts to solicit DBEs, 5 
provide information on who submitted a Bid or quote and to report DBE participation 6 
monthly as described elsewhere in these Contract Provisions. No preference will be 7 
included in the evaluation of Bids/Proposals, no minimum level of DBE participation 8 
shall be required as a Condition of Award and Bids/Proposals may not be rejected or 9 
considered non-responsive on that basis. 10 
 11 

DBE Abbreviations and Definitions 12 
Broker/Packager – A business firm that provides a bona fide service, such as 13 
professional, technical, consultant or managerial services and assistance in 14 
the procurement of essential personnel, facilities, equipment, materials, or 15 
supplies required for the performance of the Contract.  Or, persons/companies 16 
who arrange or expedite transactions. 17 
 18 
Disadvantaged Business Enterprise (DBE) – A business firm certified by the 19 
Washington State Office of Minority and Women’s Business Enterprises, as 20 
meeting the criteria outlined in 49 CFR 26 regarding DBE certification. 21 
 22 
Commercially Useful Function (CUF) 23 
49 CFR 26.55(c)(1) defines commercially useful function as: “A DBE performs 24 
a commercially useful function when it is responsible for execution of the work 25 
of the contract and is carrying out its responsibilities by actually performing, 26 
managing, and supervising the work involved. To perform a commercially 27 
useful function, the DBE must also be responsible, with respect to materials 28 
and supplies used on the contract, for negotiating price, determining quality 29 
and quantity, ordering the material, and installing (where applicable) and 30 
paying for the material itself. To determine whether a DBE is performing a 31 
commercially useful function, you must evaluate the amount of work 32 
subcontracted, industry practices, whether the amount the firm is to be paid 33 
under the contract is commensurate with the work it is actually performing and 34 
the DBE credit claimed for its performance of the work, and other relevant 35 
factors.” 36 
 37 
DBE Directory of Certified Firms – A publication listing all Minority, Women, 38 
and Disadvantaged Business Enterprises  currently certified by the 39 
Washington State Office of Minority and Women’s Business Enterprises 40 
(OMWBE). The on-line Directory is available to contractors for their use in 41 
identifying and soliciting interest from DBE firms whose participation on a 42 
contract may be credited. 43 
 44 
Description of Work – Specific descriptions of work that the DBE is certified 45 
to perform, as identified in the OMWBE Directory of Certified Firms, under the 46 
DBE’s profile page. 47 
 48 
Manufacturer (DBE) – A DBE firm that operates or maintains a factory or 49 
establishment that produces on the premises the materials, supplies, articles, 50 
or equipment required under the Contract.  A DBE Manufacturer shall produce 51 
finished goods or products from raw or unfinished material or purchase and 52 



substantially alters goods and materials to make them suitable for construction 1 
use before reselling them. 2 
 3 
Regular Dealer (DBE) – A DBE firm that owns, operates, or maintains a store, 4 
warehouse, or other establishment in which the materials or supplies required 5 
for the performance of a Contract are bought, kept in stock, and regularly sold 6 
to the public in the usual course of business. To be a Regular Dealer, the DBE 7 
firm shall engage in, as its principal business and in its own name, the 8 
purchase and sale of the products in question. A Regular Dealer in such items 9 
as steel, cement, gravel, stone, and petroleum products need not keep such 10 
products in stock if it owns or operates distribution equipment. Brokers and 11 
packagers shall not be regarded as Regular Dealers within the meaning of this 12 
definition. 13 

 14 
DBE Goals 15 
No DBE goals have been assigned as part of this Contract. 16 
 17 
Affirmative Efforts to Solicit DBE Participation 18 
The Contractor shall not discriminate on the grounds of race, color, sex, national 19 
origin, age, or disability in the selection and retention of subcontractors, including 20 
procurement of materials and leases of equipment.  DBE firms shall have an equal 21 
opportunity to compete for subcontracts in which the Contractor enters into 22 
pursuant to this Contract. 23 
 24 
Contractors are encouraged to: 25 

 26 
1. Advertise opportunities for Subcontractors or suppliers in a timely and 27 

reasonably designed manner to provide notice of the opportunity to DBEs 28 
capable of performing the Work. All advertisements should include a 29 
Contract Provision encouraging participation by DBE firms. This may be 30 
accomplished through general advertisements (e.g. newspapers, journals, 31 
etc.) or by soliciting Bids/Proposals directly from DBEs. 32 

 33 
Note: A Directory of Certified DBE Firms denoting the Description of 34 

Work the DBE Contractors are certified to perform is available at:  35 
 36 

http://www.omwbe.wa.gov/directory-of-certified-firms 37 
 38 
The directory provides a plain language on the Description of 39 
Work that the listed DBE’s have been certified by the Office of 40 
Minority and Women’s Business Enterprises (OMWBE) to 41 
perform. 42 

 43 
2. Establish delivery schedules that encourage participation by DBEs and 44 

other small businesses. 45 
 46 
3. Participate with a DBE as a joint venture. 47 
 48 

DBE Eligibility/Selection of DBEs for Reporting Purposes Only 49 
Contractor may take credit for DBEs utilized on this Contract only if the firm is 50 
certified for the Work being performed, and the firm performs a commercially useful 51 
function (CUF).  52 

http://www.omwbe.wa.gov/directory-of-certified-firms


 1 
Absent a mandatory goal, all DBE participation that is attained on this project will 2 
be considered as “race neutral” participation and shall be reported as such. 3 
 4 
Crediting DBE Participation for Reporting Purposes 5 

DBE Prime Contractor 6 
Only take credit for that portion of the total dollar value of the Contract equal to 7 
the distinct, clearly defined portion of the Work that the DBE Prime Contractor 8 
performs with its own forces. 9 
 10 
DBE Subcontractor 11 
Only that portion of the total dollar value of the subcontract equal to the 12 
distinct, clearly defined portion of the Work that the DBE performs with its own 13 
forces.  Include the cost of supplies and materials obtained by the DBE for its 14 
work on the contract, and equipment leased by the DBE.  15 
 16 
The supplies, materials, and equipment purchased or leased from the 17 
Contractor or its affiliate shall not be credited.  Including any Contractor’s 18 
resources available to DBE subcontractors at no cost. 19 
 20 
If a DBE subcontracts a portion of the Work of its contract to another firm, the 21 
value of the subcontracted Work may be credited only if the DBE’s Lower-Tier 22 
Subcontractor is also a DBE.  Work subcontracted to a non-DBE shall not be 23 
credited. 24 
 25 
Count expenditures toward race/gender-neutral participation only if the DBE is 26 
performing a CUF on the contract. 27 
 28 
DBE Subcontract and Lower Tier Subcontract Documents 29 
There must be a subcontract agreement that complies with 49 CFR Part 26 30 
and fully describes the distinct elements of Work committed to be performed 31 
by the DBE. The subcontract agreement shall incorporate requirements of the 32 
primary Contract. Subcontract agreements of all tiers, including lease 33 
agreements shall be readily available at the project site for the Engineer 34 
review. 35 
 36 
DBE Broker/Packager 37 
Only the value of fees or commissions charged by a DBE Broker or a DBE 38 
behaving in a manner of a Broker for providing a bona fide service, such as 39 
professional, technical, consultant, managerial services, or for providing bonds 40 
or insurance will only be credited if the firm is determined to be performing a 41 
CUF. 42 
 43 
Trucking 44 
The DBE trucking firm receives credit for the value of the transportation 45 
services it provides on the Contract using trucks it owns or leases, licenses, 46 
insures, and operates with drivers it employs. 47 
 48 
The Work that a DBE trucking firm performs with trucks it leases from other 49 
certified DBE trucking firms qualify for 100% DBE credit.  50 
 51 



Only the fees/commissions the DBE receives for arranging the transportation 1 
services provided is credited when trucks are leased from non-DBE trucking 2 
firm.  The trucking Work subcontracted to any non-DBE trucking firm will not 3 
receive credit for Work done on the project. 4 
 5 
Truck registration and lease agreements shall be readily available at the 6 
project site for the Engineer review. 7 
 8 
DBE Manufacturer and DBE Regular Dealer 9 
If materials or supplies are obtained from a DBE Manufacturer, 100 percent of 10 
the cost of materials or supplies can be credited.  The DBE Manufacturer shall 11 
be certified as such by OMWBE.   12 
 13 
Sixty percent (60%) of the cost of materials or supplies purchased from a DBE 14 
Regular Dealer may be credited.  If the role of the DBE Regular Dealer is 15 
determined to be that of a Broker, then the DBE credit shall be limited to the 16 
fee or commission it receives for its services.  Regular Dealer status is granted 17 
on a Contract-by-Contract basis.   18 
 19 
A firm wishing to be approved as a Regular Dealer must submit a request in 20 
writing to WSDOT for approval, no later than ten working days prior to Bid 21 
opening. The Approved Regular Dealers List is published on WSDOT’s Office 22 
of Equal Opportunity (OEO) web site. 23 
 24 
Purchase of materials or supplies from a DBE which is neither a manufacturer 25 
nor a regular dealer, (i.e. Broker) only the fees or commissions charged for 26 
assistance in the procurement of the materials and supplies, or fees or 27 
transportation changes for the delivery of materials or supplies required on a 28 
job site, can be credited, provided the fees are not excessive as compared 29 
with fees customarily allowed for similar services.  The cost of the materials 30 
and supplies themselves cannot be counted toward the DBE participation.  31 
 32 
Note: Requests to be listed as a Regular Dealer will only be processed if the 33 

requesting firm is certified by the Office of Minority and Women’s 34 
Business Enterprises in a NAICS code that fall within the 42XXXX 35 
NAICS Wholesale code section. 36 

 37 
Procedures Between Award and Execution 38 
After Award and prior to Execution, the Contractor shall provide the additional 39 
information described below. Failure to comply shall result in the forfeiture of the 40 
Bidder’s Proposal bond or deposit. 41 

 42 
1. A list of all firms who submitted a bid or quote in attempt to participate in 43 

this project whether they were successful or not.  Include the business 44 
name and mailing address. 45 

 46 
Note: The firms identified by the Contractor may be contacted by the 47 

Contracting Agency to solicit general information as follows: 48 
age of the firm and average of its gross annual receipts over 49 
the past three-years. 50 

 51 



Procedures After Execution 1 
Commercially Useful Function (CUF) 2 
The Contractor may only take credit for the payments made for Work 3 
performed by a DBE that is determined to be performing a CUF.  This applies 4 
to all DBEs performing Work on a project. The Engineer will conduct CUF 5 
reviews to ascertain whether DBEs are performing a CUF.  A DBE performs a 6 
CUF when it is carrying out its responsibilities of its contract by actually 7 
performing, managing, and supervising the Work involved. The DBE must be 8 
responsible for negotiating price; determining quality and quantity; ordering the 9 
material and installing (where applicable); and paying for the material itself.  If 10 
a DBE does not perform “all” of these functions on a furnish-and-install 11 
contract, it has not performed a CUF and the cost of materials cannot be 12 
credited toward race/gender-neutral participation. Leasing of equipment from a 13 
leasing company is allowed. However, leasing/purchasing equipment from the 14 
Contractor is not allowed.  Lease agreements shall be readily available for 15 
review by the Engineer. 16 
  17 
In order for a DBE traffic control company to be considered to be performing a 18 
CUF, the DBE must be in control of its work inclusive of supervision.  The DBE 19 
shall employ a Traffic Control Supervisor who is directly involved in the 20 
management and supervision of the traffic control employees and services.     21 
 22 
The DBE does not perform a CUF if its role is limited to that of an extra 23 
participant in a transaction, contract, or project through which the funds are 24 
passed in order to obtain the appearance of DBE participation. 25 
 26 
The Engineer will use the following factors in determining whether a DBE 27 
trucking company is performing a CUF: 28 
 29 

• The DBE shall be responsible for the management and supervision of 30 
the entire trucking operation.  The owner demonstrates business 31 
related knowledge, shows up on site and is active in running the 32 
business.   33 

 34 
• The DBE finances are independently controlled by the DBE. 35 
 36 
• The DBE shall with its own workforce, operate at least one fully 37 

licensed, insured, and operational truck used on the Contract.  38 
Employees are shown exclusively on the DBE payroll. 39 

 40 
• The DBE may lease trucks without drivers from a non-DBE truck 41 

leasing company.  If the DBE leases trucks from a non-DBE truck 42 
leasing company and uses its own employees as drivers, it is entitled 43 
to credit for the total value of these hauling services. 44 

 45 
• Lease agreements for trucks shall indicate that the DBE has 46 

exclusive use of and control over the truck. This does not preclude 47 
the leased truck from working for others provided it is with the 48 
consent of the DBE and the lease provides the DBE absolute priority 49 
for use of the leased truck.   50 

 51 



• Leased trucks shall display the name and identification number of the 1 
DBE.  2 

 3 
• Leased trucks shall be driven by DBE employees included in the 4 

DBE’s payroll. 5 
 6 
The DBE may lease trucks from another DBE including a DBE owner-operator.  7 
The DBE who leases trucks from another DBE shall claim participation for the 8 
total value of the transportation services the lessee DBE provides on the 9 
Contract. 10 
 11 
Joint Checking 12 
A joint check is issued by a Contractor to a Subcontractor and to a material 13 
supplier for items or services to be incorporated into a project.  14 
 15 
A joint check agreement must be approved by the Engineer and requested by 16 
the DBE involved using the DBE Joint Check Request Form (form # 272-053) 17 
prior to its use.  The form must accompany the DBE Joint Check Agreement 18 
between the parties involved, including the conditions of the arrangement and 19 
expected use of the joint checks.  20 
 21 
The approval to use joint checks and the use will be closely monitored by the 22 
Engineer.  To receive DBE credit for performing a CUF with respect to 23 
obtaining materials and supplies, a DBE must “be responsible for negotiating 24 
price, determining quality and quantity, ordering the material and installing 25 
(where applicable) and paying for the material itself.”  The Contractor shall 26 
submit DBE Joint Check Request Form for the Engineer approval prior to 27 
using a joint check.   28 
 29 
Material costs paid by the Contractor directly to the material supplier is not 30 
allowed.  If proper procedures are not followed or the Engineer determines that 31 
the arrangement results in lack of independence for the DBE involved, no DBE 32 
credit will be given for the DBE’s participation as it relates to the material cost. 33 
 34 
Prompt Payment 35 
Refer to Section 1-08.1 for Prompt Payment requirements associated with this 36 
contract. 37 
 38 
Reporting 39 
All certified DBE Work is reported. The Contractor shall submit a Monthly 40 
Report of Amounts Credited as DBE Participation to the Project Engineer each 41 
month, regardless of whether payments were made or Work occurred, 42 
between Execution of the Contract and the final amounts paid to DBE 43 
contractor or Completion of the Contract using the application available at: 44 
https://remoteapps.wsdot.wa.gov/mapsdata/tools/dbeparticipation/. The 45 
monthly report is due 20 calendar days following the end of the month. After 46 
Execution of the Contract, the Contractor shall send an e-mail to 47 
DBEPAdmin@wsdot.wa.gov containing the following information: the first and 48 
last name, e-mail address, title and phone number of the person that will be 49 
submitting the above documents for the Contractor. The e-mail shall include 50 
the WSDOT contract number they will be reporting on. After receipt of this 51 
information by WSDOT, the Contractor will receive an e-mail containing their 52 



username and password for the application and a link to the application. 1 
Reporting instructions are available in the application. 2 
 3 
In the event that the payments to a DBE contractor have been made by an 4 
entity other than the Contractor, as in the case of a lower-tier Subcontractor or 5 
supplier, then the Contractor shall obtain evidence of payments from the 6 
paying entity and report these payments to the Engineer. 7 
 8 
Consequences of Non-Compliance 9 
Each contract with a Contractor (and each subcontract the Contractor signs 10 
with a Subcontractor) must include the following assurance clause:  11 
 12 
The Contractor, subrecipient, or Subcontractor shall not discriminate on the 13 
basis of race, color, national origin, or sex in the performance of this contract.  14 
The Contractor shall carry out applicable requirements of 49 CFR Part 26 in 15 
the award and administration of DOT-assisted contracts.  Failure by the 16 
Contractor to carry out these requirements is a material breach of this contract, 17 
which may result in the termination of this contract or such other remedy as the 18 
recipient deems appropriate, which may include, but is not limited to: 19 

 20 
(1) Withholding monthly progress payments; 21 
 22 
(2) Assessing sanctions; 23 
 24 
(3) Liquidated damages; and/or 25 
 26 
(4) Disqualifying the Contractor from future bidding as non-responsible. 27 
 28 

Payment 29 
Compensation for all costs involved with complying with the conditions of this 30 
Specification and any other associated DBE requirements is included in 31 
payment for the associated Contract items of Work, except otherwise provided 32 
in the Specifications. 33 

 34 


