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Department of Transportation1
Olympia, Washington 985042

3
May 26, 20154

5
6

ATTENTION: All Proposers and Interested Parties7
8

REQUEST FOR FINAL PROPOSALS9
SEATTLE MULTIMODAL TERMINAL10
AT COLMAN DOCK PROJECT11

12
Addendum No. 113

14
15

Cover Page of this project is amended as follows:16

1. Add “US FTA/FHWA: CFDA 20.205, 20.500”17

Division 00 00 00 Table of Contents18

1. Attached hereto is a revised version of the document that replaces and supersedes the19
former corresponding document in the original RFFP.20

Division 00 21 16 Request for Final Proposal for GC/CM Services Instructions to Proposers21

1. Attached hereto and incorporated herein is a revised Instructions to Proposers document,22
replacing and superseding the corresponding document issued in the original RFFP.23

2. Attachment G – Federal Transit Administration Subcontractor Government Wide24
Debarment and Suspension attached hereto is a new document added to the RFFP.25

3. Attachment H – Certification of Materials Origin (DOT Form 350 109EF) attached hereto is26
a new document added to the RFFP.27

Division 00 43 73 Matrix of Cost Allocation of this project is amended as follows:28

1. Page 4, line 19, change description to “Value Engineering Change Proposal (VECP)”.29

2. Page 4, line 31, replace “1 05.14” with “1 05.13”.30

3. Page 5, line 39, change description to read “Contract is subject to FHWA Provisions”.31

4. Page 7, line 73, replace “staging” with “parking”.32

5. Page 7, line 75, delete “Staging Area and”.33

6. Page 7, line 76, delete “Implementation of commitments for”.34
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Division 00 52 33 Agreement for GC/CM Services of this project is amended as follows: 1 

1. Page 2, line 9 add: 2 

“6. Attachment F – DBE Utilization Certification (DOT Form 272-056EF)” 3 

  7. Attachment G – DBE Written Confirmation Document (DOT Form 422-031EF) 4 

  8. Attachment H – DBE Joint Check Request From (DOT Form 272-053) 5 

  9. Attachment I – Prevailing Wage Rate Information – State and Federal” 6 

2. Attachment F – DBE Utilization Certification (DOT Form 272-056EF) attached hereto is a new 7 
document added to the RFFP. 8 

3. Attachment G – DBE Written Confirmation Document (DOT Form 422-031EF) attached 9 
hereto is a new document added to the RFFP. 10 

4. Attachment H – DBE Joint Check Request Form (DOT Form 272-053) attached hereto is a new 11 
document added to the RFFP. 12 

5. Attachment I – Prevailing Wage Rate Information (replace with current version in effect at 13 
time of MACC negotiations) attached hereto is a new document added to the RFFP. 14 

Division 00 52 55 Agreement for Preconstruction Services of this project is amended as follows: 15 

1. Page 11, line 20, delete “FTA” and replace with “Federal”. 16 

2. Page 11, delete lines 21 to 25 ending at “Subcontracts” and replace with the following: 17 

“The Contract is partially funded by the Federal Transit Administration (FTA) and the Federal 18 
Highway Administration (FHWA) and is therefore subject to certain federal provisions. 19 
Further, the FTA and FHWA require that certain terms and conditions of the Contract 20 
Documents, including applicable wage rates, be included in all Subcontracts. The Contractor 21 
shall be responsible for ensuring all applicable mandatory FTA and FHWA provisions are 22 
included in all Subcontracts and lower tier subcontracts.”   23 

3. Page 11, delete lines 27 to 31. 24 

4. Page 11, insert the following after line 32:  25 

“Attachment R – Federal Highway Administration Articles for Construction Contracts – 26 
Required Contract Provisions Federal-aid Construction Contracts – FHWA 1273” 27 

5. Page 12, line 6, replace “33” with “55”. 28 

6. Page 12, line 6, replace “DBE-GSP” with “Disadvantaged Business Enterprise Participation". 29 

7. Page 12, line 7, delete “(the “COA”)”. 30 

8. Page 12, line 8, replace “33” with “55”. 31 

9. Page 12, line 9, replace “DBE-GSP” with “Disadvantaged Business Enterprise Participation”. 32 

10. Page 12, line 21, replace “DBE-GSP” with “Disadvantaged Business Enterprise Participation”. 33 

11. Page 12, line 29, replace “DBE-GSP” with “Disadvantaged Business Enterprise Participation”. 34 

12. Page 12, line 38, delete “COA”. 35 
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13. Page 13, line 15, replace “Division 00 73 73” with “Division 00 52 55 Attachment L”. 1 

14. Page 13, end of line 16, add “and Division 00 52 55 Attachment R – Federal Highway 2 
Administration Articles for Construction Contracts – Required Contract Provisions Federal-3 
aid Construction Contracts – FHWA 1273”. 4 

15. Page 13, delete lines 17 to 20. 5 

16. Page 33, line 8, replace “Prevailing Wage Rate Information” with “NOT USED”. 6 

17. Page 33, line 12-13, replace “Federal Transit Administration Certification Regarding Lobbying 7 
(same as 00 21 16 Attachment D)” with “NOT USED”. 8 

18. Page 33, line 14-15, replace “Federal Transit Administration Contractor Government-Wide 9 
Debarment and Suspension (same as 00 21 16 Attachment F)” with “NOT USED”. 10 

19. Page 33, line 16-17, replace “Federal Transit Administration Subcontractor Government-11 
Wide Debarment and Suspension (same as 00 21 16 Attachment F)” with “NOT USED”. 12 

20. Page 33, line 20, replace “DBE-GSP” with “Disadvantaged Business Enterprise Participation”. 13 

21. Page 33, line 23, replace “DBE-GSP” with “Disadvantaged Business Enterprise Participation”. 14 

22. Page 33, insert the following after line 23: 15 

“Attachment Q – DBE Joint Request Check Form (DOT Form 272-053) 16 
Attachment R – Federal Highway Administration Articles for Construction Contracts – Required 17 
Contract Provisions Federal-aid Construction Contracts - FHWA 1273 (same as 00 73 74)” 18 

23. Attachment A page 1, line 3, change Attachment “D” to read Attachment “B”. 19 

24. Attachment A page 1, line 10, change paragraph 9 to read “paragraph 10.2”. 20 

25. Attachment A page 4, 7th bullet under “Deliverables”, delete “Construction Staging and 21 
Parking “and replace with “Contractor Parking”. 22 

26. Attachment E delete all content and mark as NOT USED. 23 

27. Attachment I delete all content and mark as NOT USED. 24 

28. Attachment J delete all content and mark as NOT USED. 25 

29. Attachment K delete all content and mark as NOT USED. 26 

30. Attachment L attached hereto and incorporated herein is a revised version of the document 27 
that replaces and supersedes the former corresponding document in the original RFFP. 28 

31. Attachment M is renamed as “Attachment M – Disadvantaged Business Enterprise 29 
Participation”; attached hereto and incorporated herein is a revised version of the document 30 
that replaces and supersedes the former corresponding document in the original RFFP. 31 

32. Attachment P is renamed as “Attachment P – Voluntary Disadvantaged Business Enterprise 32 
Participation”; attached hereto and incorporated herein is a revised version of the document 33 
that replaces and supersedes the former corresponding document in the original RFFP. 34 
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33. “Attachment Q – DBE Joint Check Request Form (DOT Form 272-053)” attached hereto is a 1 
new document added to the RFFP. 2 

34. “Attachment R – Federal Highway Administration Articles for Construction Contracts – 3 
Required Contract Provisions Federal-aid Construction Contracts – FHWA 1273 (same as 4 
00 73 74)” attached hereto and incorporated herein is a new document added to the RFFP. 5 

Division 00 72 00 Division 1 General Requirements for Heavy Civil GC/CM Contracts of this 6 
project is amended as follows: 7 
 8 

1. Page vi, line 16, Section 1-07.11(12) Disadvantaged Business Enterprise Condition of Award 9 
change to read “Section 1-07.11(12) Disadvantaged Business Enterprise Participation”. 10 

2. Section 1-02.4 Examination of Plans, Specifications, and Site of Work page 12, delete 11 
lines 10-31 and replace with the following: “The Contracting Agency intends to negotiate 12 
Memoranda of Agreement that include vessel operating protocols with the Muckleshoot and 13 
Suquamish Indian Tribes for treaty fishing in Elliott Bay. The Contactor shall abide by the 14 
tribal vessel operating protocol to coordinate construction activities and vessel traffic, as 15 
shown in the Plans and as outlined in a future Contract appendix.” 16 

3. Section 1-02.4(1) Subsurface Information page 12, line 36, delete the sentence that begins 17 
with “The Summary of Geotechnical Conditions…” and replace with the following:  “The 18 
Summary of Geotechnical Conditions, as Division 00 72 00 Attachment B shall be considered 19 
as part of the Contract.” 20 

4. Section 1-04.1(4) Construction Management and Contracting Plan page 22, line 29, delete 21 
“small business entities”. 22 

5. Section 1-04.1(4)  Construction Management and Contracting Plan page 22, line 34, delete 23 
“Condition of Award” and replace with “requirement”. 24 

6. Section 1-04.2 Coordination of Contract Documents, Plans, Special Provisions, 25 
Specifications, and Addenda page 23, at the end of line 23, add “and Federal Highway 26 
Administration Articles for Construction Contracts – Required Contract Provisions Federal-27 
aid Construction Contracts – FHWA 1273 (Division 00 73 74)”. 28 

7. Section 1-04.3(4).4 Project Management and Supervision (Key Personnel), page 25, line 37 29 
through page 26, line 6, delete “If the Engineer elects to continue the Work with Contractor’s 30 
replacement Key Personnel, in addition to all other remedies available to the Contracting 31 
Agency, the Contractor agrees to pay a liquidated amount, if specified in the Special 32 
Conditions, as damages for such substitution of one or more Key Personnel. Contractor 33 
acknowledges that such amount is not a penalty and constitutes a reasonable estimate of 34 
the damages to Contracting Agency associated with the replacement of the Key Personnel 35 
upon which the Contracting Agency relied for the award of this Contract.”  36 

8. Section 1-04.4(3)A General page 30, line 10, delete “Condition of Award” and replace with 37 
“participation”. 38 

9. Section 1-04.5 Procedure and Protest by the Contractor page 34, after line 3, add “If the 39 
Contracting Agency and the Contractor agree in writing on a price for additional work, the 40 
Contracting Agency must issue a change order within 30 calendar days of the date on which 41 
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written agreement was signed by both parties. If the Contracting Agency does not issue a 1 
change order within this time, interest accrues on the dollar amount of the additional work 2 
satisfactorily completed until a change order is issued, and any interest would be paid at a 3 
rate of 1% per month.” 4 

10. Section 1-07.1(2) Required Federal Aid Provisions page 62, delete lines 1-15 and replace 5 
with the following:  6 

“1-07.1(2) Contract is Subject to FHWA Provisions  7 

The Contract is partially funded by the US DOT Federal Highway Administration (FHWA) and 8 
is therefore subject to certain federal provisions. The Required Contract Provisions Federal 9 
Aid Construction Contracts (FHWA 1273) Revised May 1, 2012, in Division 00 73 74 apply to 10 
this Contract. The Contractor shall follow all requirements shown therein. Further, the FHWA 11 
requires that certain terms and conditions of the Contract Documents be included in all 12 
Subcontracts. The Contractor shall be responsible for ensuring all applicable mandatory 13 
FHWA provisions are included in all Subcontracts. These mandatory provisions are set forth 14 
in Division 00 73 74.” 15 

11. Section 1-07.5(1) General page 72, at the end of line 11, insert the following:  16 

“Contractor personnel performing excavation, dewatering, drilling, and any other tasks that 17 
require potentially working with non-hazardous material or hazardous materials shall be 18 
trained in accordance with all applicable regulatory requirements, provide documentation 19 
of appropriate safety equipment to be employed, safety practices to be followed, and 20 
emergency procedures and communications in accordance with Labor and Industries 21 
regulations. The Contractor shall assume full responsibility and liability for compliance with 22 
all federal, state, and local laws and regulations pertaining to work practices, health and 23 
safety of workers, and the public within the project limits during working and non-working 24 
hours. 25 
 26 
For this Contract: Contaminated material is defined as all non-hazardous waste that is not 27 
regulated under Chapter 173-303-WAC and hazardous material (dangerous waste) is defined 28 
as waste regulated under Chapter 173-303-WAC.” 29 

12. Section 1-07.5(1)A Asbestos, Lead, and Other Potential Contaminants page 72, line 12 to 30 
page 73, line 8, delete and replace with the following:  31 

“1-07.5(1)A Asbestos and Hazardous Material Survey 32 

The Contractor is advised that asbestos, lead, and other hazardous or contaminated 33 
material may be present on this Project relative to the demolition or renovation of buildings 34 
and structures. Studies, environmental reports, history, and/or test results that identify the 35 
potential for encountering hazardous or contaminated materials are available for review at 36 
the Engineer’s office. 37 

The Contractor is responsible for all work, records, permits, and applicable reports 38 
required to perform the Work described in this Section unless otherwise indicated in these 39 
Provisions. The Contracting Agency will perform all testing of suspected hazardous or 40 
contaminated material.  41 
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The Contractor shall notify the Engineer 10 working days prior to beginning work in the 1 
area identified in the Plans as contaminated. The Contractor shall notify the Engineer 2 
immediately if contamination is discovered in areas other than those identified in the Plans, 3 
or is suspected through observations such as an oily sheen or discolored soils that may or 4 
may not emit strong chemical odors.  5 

Contaminated Material 6 
The site history, prior studies, and results from recent characterization work indicate a 7 

potential for encountering contaminated soils, water, and sediments containing, petroleum 8 
hydrocarbons, carcinogenic PAHs, napthalenes, PCBs, Dioxin and Furans, and metals that 9 
may exceed Model Toxics Control Act (MTCA) Method A cleanup levels. The contaminated 10 
materials shall be handled as described under Handling and Disposal of Contaminated 11 
Material and Contaminated Water and Settled Solids, future Division 2 Provisions 12 
provided in draft form in Division 00 72 00 Attachment A.  13 

 14 
Copies of the environmental reports and laboratory analysis are available for review at 15 

the Engineer’s office. The Contracting Agency will perform all analytical testing of suspected 16 
or known contaminated material encountered on site. The Contractor is responsible for all 17 
work, permits, records, and reports required to perform the work described in this section.  18 

 19 
Contract name and number shall be listed as “Generator” of the material on all required 20 

documentation. 21 
 22 
The Contractor shall notify the Engineer 10 working days prior to beginning work in any 23 

area identified in the Plans as suspected or known to be contaminated.  The Contractor shall 24 
notify the Engineer immediately if contamination is discovered or suspected, whether in 25 
areas of known contamination or in other areas through observations such as oily sheen or 26 
discolored soils that may or may not emit strong chemical odors.”  27 

 28 

13. Section 1-07.5(2) State Department of Fish and Wildlife page 74, delete lines 8-30 and 29 
replace with “1-07.5(2) Vacant”. 30 

14. Section 1-07.6(1) Required Permits page 76, line 32, delete “agency” and replace with 31 
“agencies”. 32 

15. Section 1-07.6(1) Required Permits page 76, line 33-34, delete the last two sentences of the 33 
paragraph. 34 

16. Section 1-07.6(1) Required Permits page 77, line 5, delete the table and replace with the 35 
following: 36 

 37 
NAME OF DOCUMENT PERMITTING AGENCY PERMIT REFERENCE NO. 
Biological Opinion USFWS OlEWFW00-2013-F-0262 
Biological Opinion NOAA NMFS 2013/9585 
Department of the Army 
Section Individual Section 
404 and Section 10 Permit 

Corps of Engineers Seattle 
District 

TBA 
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NAME OF DOCUMENT PERMITTING AGENCY PERMIT REFERENCE NO. 
Private Aids to Navigation 
(PATON) 

US Coast Guard TBA 

WA DNR  TBA 
Master Use 
Permit/Shoreline Permit 

City of Seattle TBA 

Marine Mammal 
Protection Incidental 
Harassment Authorization 

National Marine Fisheries 
Service 

TBA 

Section 401 Water Quality 
Certification 

Department of Ecology TBA 

Coastal Zone Management 
Consistency Certification 

Department of Ecology TBA 

Hydraulic Project Approval Department of Fish & 
Wildlife 

TBA 

 1 

17. Section 1.07.11(12) Disadvantaged Business Enterprise Condition of Award Participation 2 
delete page 101, line 1 through page 114, line 25; attached hereto and incorporated herein 3 
is a revised “Section 1-07.11(12) Disadvantaged Business Enterprise Participation” 4 
replacing and superseding the corresponding text in the original RFFP. 5 

18. Section 1-07.11(13) Special Training Provisions page 114, line 31, delete “1200”and replace 6 
with “12,000”. 7 

19. Section 1-07.13(1) General page 120, line 13, of at the end of the paragraph add the 8 
following: “The provisions herein are subject to the insurance requirements of section 9 
1-07.18.” 10 

20. Section 1-07.17(2) Utility Construction, Removal, or Relocation by Others page 132, line 23, 11 
replace “1-05.14” with “1-05.13”. 12 

21. Section 1-07.18 Public Liability and Property Damage Insurance page 132, line 35, replace 13 
“1-05.12” with “1-05.11”. 14 

22. Section 1-07.18 Public Liability and Property Damage Insurance page 133, line 4, at the end 15 
of the paragraph add the following “OCP should be project specific.”  16 

23. Section 1-07.18 Public Liability and Property Damage Insurance page 133, line 10, delete 17 
“3 years” and replace with “six years”. 18 

24. Section 1-07.18 Public Liability and Property Damage Insurance page 133, line 30, delete 19 
“LHWCA” and replace with “Longshore and Harbor Workers Compensation Act (LHWCA)”. 20 

25. Section 1-07.18 Public Liability and Property Damage Insurance page 133, line 33, delete 21 
1-07.18(6) and replace with “1-07.18(7)”.  22 
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26. Section 1-07.18 Public Liability and Property Damage Insurance page 134, delete lines 1-12 1 
and revise as follows:  2 

 3 
“5. Excess Liability. Contractor shall provide excess liability coverage with annual limits of 4 

not less than $100,000,000 which will provide coverage as broad as the primary 5 
coverages set forth herein, including Commercial General Liability and Automobile 6 
Liability, in excess of the amounts set forth in Sections 1-07.18(2) and 1-07.18(3) 7 
respectively. Solely with respect to the products/complete operations coverage required 8 
under Section 1-07.18(2), a single aggregate limit ($100,000,000) shall apply to all 9 
occurrences for the six-year period following Completion of the Project. The 10 
Indemnified Parties shall be additional insureds with respect to liability arising out of 11 
the Project or any acts, errors, or omissions of any Related Entity, whether occurring on 12 
or off the site, to the extent that they are not named on any of the foregoing policies as 13 
named insureds.” 14 

27. Section 1-07.18 Public Liability and Property Damage Insurance page 134, line 13-14, delete 15 
the first sentence of the paragraph and replace with: “Builder’s Risk Insurance providing 16 
Broad Perils (All Risk) coverage, including earth movement and flood perils, upon any Work 17 
at the site, to the full insurable value thereof.”  18 

28. Section 1-07.18 Public Liability and Property Damage Insurance page 134, line 18, add the 19 
following after the last sentence: “Deductibles under the Builder’s Risk policy shall be as 20 
follows: $1,000,000.00 (earth movement and flood) and 2% of the claimed loss for all other 21 
losses.” 22 

29. Section 1-07.18 Public Liability and Property Damage Insurance page 134, line 20, delete 23 
“$25,000,000” and replace with “$35,000,000”.  24 

30. Section 1-07.18 Public Liability and Property Damage Insurance page 135, line 17, delete 25 
“three years” and replace with “six years”. 26 

31. Section 1-08.1(1) Certified Cost or Pricing Data page 141, line 24, add “including those 27 
supported by the current AGC/WSDOT agreement for non-supported equipment such as 28 
derrick barges, barges, tugs, work skiffs, et cetera, separately listed.” 29 

32.  Section 1-08.1(3) Minimum Value of Negotiated Self Perform Work page 142 line 8, delete, 30 
“zero percent (0%)” and replace with “thirty percent (30%)”. 31 

33. Section 1-08.2 GC/CM Subcontract Bidding Procedure page 142, line 30, delete “Small 32 
Business/”. 33 

34. Section 1-08.2 GC/CM Subcontract Bidding Procedure page 142 line 31, delete “voluntary” 34 
and replace with “DBE”. 35 

35. Section 1-08.2 GC/CM Subcontract Bidding Procedure page 143, line 35, delete “zero 36 
percent (0%)” and replace with “thirty percent (30%)”. 37 

36. Section 1-08.2 GC/CM Subcontract Bidding Procedure page 145, line 20, after “FTA” add 38 
“and FHWA”. 39 
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37. Section 1-08.2 GC/CM Subcontract Bidding Procedure page 146, line 30, delete 1 
“Section 00 73 73” and replace with “Division 00 73 73 and FHWA provisions in 2 
Division 00 73 74.” 3 

38. Section 1-08.2 GC/CM Subcontract Bidding Procedure page 147, line 20, delete “Small 4 
Business/”. 5 

39. Section 1-08.2 GC/CM Subcontract Bidding Procedure page 147, line 21, delete “SB/” where 6 
it appears twice. 7 

40. Section 1-08.2 GC/CM Subcontract Bidding Procedure page 147, line 29, delete “Small 8 
Business/”. 9 

41. Section 1-08.2 GC/CM Subcontract Bidding Procedure page 147, line 30, delete “SB/”. 10 

42. Section 1-08.8 Extensions of Time page 159, line 9, replace “1-05.9” with “1-05.8”. 11 

43. Section 1-08.9 Liquidated Damages page 160, delete line 14 and replace with the following: 12 

“DD = Daily Delay per passenger (min/day) experienced as a result of Contractor activities 13 

The following data is provided for reference only (from WSF Vessel Load Report dated 14 
October 1, 2014): 15 

2014 DPT for average month: 7,684 16 
2014 DPT for peak month: 9,612” 17 

44. Section 1-09.9 Payments page 181, line 4, replace “1-05.11” with “1-05.10”. 18 

45. Section 1-09.9 Payments page 181, line 11, replace “1-05.12” with “1-05.11”. 19 

46. Section 1-09.9 Payments page 181, line 24, replace “1-05.12” with “1-05.11”. 20 

47. Section 1-09.11(2) Claims page 186, line 34, replace “1-05.15” with “1-09.11”. 21 

48. Section 1-09.11(2) Claims page 189, delete lines 9-16 and replace with the following: 22 

“1. Within 45 calendar days from the date the claim, and the Contractor’s complete 23 
documentation of the claim, are received by the Contracting Agency if the claim amount 24 
is less than $100,000; 25 

2. Within 60 calendar days from the date the claim, and the Contractor’s complete 26 
documentation of the claim, are received by the Contracting Agency if the claim amount 27 
is equal to or greater than $100,000; or 28 

3. If the above restraints are unreasonable due to the complexity of the claim under 29 
consideration, the Contractor will be notified within 15 calendar days from the date the 30 
claim, and the Contractor’s complete documentation of the claim, are received by the 31 
Contracting Agency as to the amount of time which will be necessary for the Contracting 32 
Agency to prepare its response. 33 

4.  If the Contracting Agency does not respond to a claim in writing, either by deciding the 34 
claim or by extending the time within which a decision will be rendered, within 35 
60 calendar days after receipt by the Contracting Agency of the Contractor’s claim and 36 
complete documentation of the claim, the claim is deemed to be denied.” 37 
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49. Section 1-09.11(3) Time Limitation and Jurisdiction page 189, line 23, replace “1-05.12” with 1 
“1-05.11”. 2 

50. Section 1-10.4(1) Negotiated Support Service Items page 210, line 10, replace “1-10.3(2)D.” 3 
with “1-10.3(2)C”. 4 

51. Division 00 72 00 Attachment A page 54, after line 19, add the following: 5 

“Section 2-03 is supplemented with the following: 6 
 7 
Handling and Disposal of Contaminated Material  8 
The Contractor shall perform the tasks of this Section in compliance with all applicable 9 
federal, state and local statutes and regulations, including but not limited to the State Model 10 
Toxics Control Act, Chapter 70.105D RCW (“MTCA”) and Dangerous Waste Regulations, 11 
Chapter 173-303-WAC. 12 
 13 
The Engineer will direct the Contractor on the procedures to be taken to handle suspected 14 
and known contaminated materials, including but not limited to, stockpiling the materials 15 
and suspending the Contractor’s operation in the immediate vicinity of the exposed 16 
material.  All contaminated material that is designated by the Engineer to be removed, or 17 
generated on site during construction by the Contractor shall be handled and stored in a 18 
manner that prevents the spread of contamination to soil, water, or air.    19 
 20 
The Contractor shall be prepared and make space available for stockpiling suspected or 21 
known contaminated material that is encountered or generated on site during construction.  22 
The Contractor shall segregate potentially contaminated materials and limit mixing with 23 
uncontaminated materials by using separate stockpiles.  Separate stockpiles shall be 24 
maintained for contaminated material and for suspected hazardous materials. All material 25 
designated as hazardous (dangerous waste) as determined by analytical testing shall be 26 
handled as described under section Handling and Disposal of Hazardous Material 27 
(Dangerous Waste). The Contractor shall be directed to place contaminated soil on a 6 mil 28 
polyethylene liner, within a bermed area, divert water from entering the stockpile 29 
containment area, and cover the containment area with 6 mil polyethylene liner. The 30 
stockpile shall be covered at all times when not being worked to minimize stormwater from 31 
encountering contamination and volatilizing odors. The edges of the sheeting shall be 32 
secured to keep the sheeting in place and bermed to prevent water from entering or 33 
discharging from the stockpile. The Contractor shall inspect the stockpiles and maintain the 34 
sheeting, and replace any worn or ripped sections of sheeting as directed by the Engineer. 35 
The Contractor shall not add material to a stockpile once the stockpile has been sampled 36 
for disposal. A stockpile of contaminated soil cannot remain onsite longer than 90 days, 37 
without a permit.  38 
  39 
As directed by the Engineer, the Contractor shall obtain approval from the disposal facility 40 
to transport and dispose of the contaminated material to the legally permitted facility.  The 41 
Contractor shall furnish all materials, equipment, labor and facilities for handling and 42 
disposal of any contaminated material encountered or generated during construction. The 43 
Contractor shall complete the disposal’s facility Waste Profiling Sheet and provide a tracking 44 
number for all transporters prior to disposal.  The Contractor shall provide the Engineer with 45 
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all copies of the shipping manifests and bill of laden indicating the amount of material 1 
hauled for disposal, and bearing the disposal facilities operator’s confirmation for receipt of 2 
the material. 3 
 4 
Soil samples shall be tested by the Contracting Agency as directed by the Engineer.  Each 5 
sample shall be tested by an accredited and licensed analytical laboratory. 6 
 7 
Handling and Disposal of Hazardous Material (Dangerous Waste) 8 
The Contractor shall perform the tasks of this Section in compliance with applicable federal, 9 
state and local statutes and regulations, including but not limited to the State Model Toxics 10 
Control Act, Chapter 70.105D RCW (“MTCA”) and Dangerous Waste Regulations, 11 
Chapter 173-303-WAC. 12 
 13 
The Engineer will determine the limits of the material verified to be contaminated in excess 14 
of the Washington State Dangerous Waste criteria in accordance with WAC 173-303.  All 15 
material that is designated by the Engineer to be removed shall be handled and stored in a 16 
manner that prevents the spread of contamination to air, adjacent soil, or water. The 17 
Contracting Agency shall obtain a Resource Conservation and Recovery Act (RCRA) 18 
identification number and provide that number to the Contractor for hauling and disposal 19 
purposes. The Contractor shall provide the Engineer with a copy of the shipping manifest 20 
or bill of lading indicating the amount of material hauled for disposal, and bearing the 21 
disposal site operator’s confirmation for receipt of the material.  22 
 23 
Contaminated Water and Settled Solids 24 
The Contractor shall perform the tasks of this Section in compliance with applicable federal, 25 
state and local statutes and regulations, including but not limited to the State Model Toxics 26 
Control Act, Chapter 70.105D RCW (“MTCA”) and Dangerous Waste Regulations, 27 
Chapter 173-303-WAC. 28 
 29 
All water that is removed from excavations or drilling, and areas of contamination, including 30 
free water that leaches from contaminated soil stockpiles or water that is suspected of being 31 
contaminated, shall be collected, handled and stored in a manner that prevents the spread 32 
of contamination to adjacent soil or water. Unless otherwise determined by the Engineer, 33 
all water from dewatering operations and stormwater runoff that has been exposed to 34 
contaminated soils is assumed to be contaminated until tested and shown otherwise.     35 
 36 
The Contracting Agency shall have access to all contained and stored water and to settled 37 
solids for sampling and analytical characterization prior to disposal.  As directed by the 38 
Engineer, the Contractor shall apply a treatment to the water to render the water acceptable 39 
for disposal.  Any groundwater, stormwater or other water coming in contact with 40 
construction processes shall be considered Processed Water, and shall be treated and 41 
appropriately discharged in accordance with the Plans and these Provisions. Contamination 42 
by construction process includes but not limited to contact with any liquid, solid, or gaseous 43 
substance, or combination thereof including pH outside the range of 7.0 to 8.5, tire wash 44 
water, slurry, and decant water. The Contractor will obtain all necessary discharge permits. 45 
Contractor shall be responsible for ongoing inspection, monitoring, coordination with the 46 
Contracting Agency to ensure compliant agency reporting, and permit compliance.  Any 47 
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Contractor shall provide the Engineer with a copy of the shipping manifest or bill of lading1
indicating the amount of material hauled for disposal, and bearing the disposal site2
operator’s confirmation for receipt of the material. The Contractor is responsible for all3
work, permits, records, and reports required to perform the work described in this section.”4

52. Section 6 02.3 page 55, line 40, delete “6.5” and replace with “7.0”.5

53. Section 8 01.3(1)A page 56, line 28, delete “6.5” and replace with “7.0”.6

54. Section 8 01.3(1)C page 58, line 15, replace “1 05.13(1)” with “1 05.12(1)”.7

Division 00 72 00 Attachment B attached hereto and incorporated herein is a new document8
added to the RFFP.9

Division 00 73 73 Federal Transit Administration Articles for Construction Contracts of this project10
is amended as follows:11

1. Attached hereto and incorporated herein is a revised Division 00 73 73, replacing and superseding12
the corresponding document issued in the original RFFP.13

14
“Division 00 73 74 Federal Highway Administration Articles for Construction Contracts – Required 15
Contract Provisions Federal-aid Construction Contracts – FHWA 1273” attached hereto and 16
incorporated herein is a new document added to the RFFP.17

18
Attachments to this Addendum:19

1. Division 00 00 00 Table of Contents20

2. Division 00 21 16 Request for Final Proposals for GC/CM Services – Instructions to Proposers21

3. Division 00 21 16 Attachment G – Federal Transit Administration Subcontractor Government Wide22
Debarment and Suspension23

4. Division 00 21 16 Attachment H – Certification of Materials Origin (DOT Form 350 109EF)24

5. Division 00 52 33 Attachment F – DBE Utilization Certification (DOT Form 272 056EF)25

6. Division 00 52 33 Attachment G – DBE Written Confirmation Document (DOT Form 422 031EF)26

7. Division 00 52 33 Attachment H – DBE Joint Check Request Form (DOT Form 272 053)27

8. Division 00 52 33 Attachment I – Prevailing Wage Rate Information State and Federal28

9. Division 00 52 55 Attachment L – Federal Transit Administration Articles for Construction29
Contracts30

10. Division 00 52 55 Attachment M – Disadvantaged Business Enterprise Participation31

11. Division 00 52 55 Attachment P – Voluntary Disadvantaged Business Enterprise Participation32

12. Division 00 52 55 Attachment Q – DBE Joint Check Request Form (DOT Form 272 053)33

13. Division 00 52 55 Attachment R – Federal Highway Administration Articles for Construction34
Contracts Required Contract Provisions Federal aid Construction Contracts – FHWA 1273 (same35
as 00 73 74)36

14. Division 00 72 00 – Section 1 07.11(12) Disadvantaged Business Enterprise Participation37
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15. Division 00 72 00 – Attachment B – Geotechnical Reports and Boring Logs1

16. Division 00 73 73 – Federal Transit Administration Articles for Construction Contracts2

17. Division 00 73 74 Federal Highway Administration Articles for Construction Contracts – Required3
Contract Provisions Federal aid Construction Contracts – FHWA 12734

5
Proposers shall furnish the Secretary of Transportation with evidence of the receipt of this6
Addendum. This Addendum will be incorporated in the Contract when awarded and when7
formally executed.8

9
Genevieve Rucki, P.E.10
Project Engineer11

12
(END OF DOCUMENT)13
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00 52 55 Agreement for Preconstruction Services 1 

   Attachment A – Scope of Work for Preconstruction Services 2 

 Attachment B – Approved Preconstruction Work Plan  3 

   (attached when Agreement is executed) 4 

   Attachment C – Insurance Requirements 5 

   Attachment D – Guidelines for Indirect Expenses  6 

Attachment E – NOT USED 7 

Attachment F – NOT USED  8 

Attachment G – Local Agency Payment Bond (DOT Form 272-003A) 9 
Attachment H – Local Agency Performance Bond (DOT Form 272-002A) 10 
Attachment I – NOT USED 11 

Attachment J – NOT USED 12 

Attachment K – NOT USED 13 

Attachment L – Federal Transit Administration Articles for Construction 14 
Contracts (same as 00 73 73) 15 

Attachment M – Disadvantaged Business Enterprise Participation 16 
Attachment N – DBE Utilization Certification (DOT Form 272-056EF) 17 

Attachment O – DBE Written Confirmation Document (DOT Form 18 
422-031EF) 19 

Attachment P – Voluntary Disadvantaged Business Enterprise 20 
Participation  21 

Attachment Q – DBE Joint Check Request Form (DOT Form 272-053) 22 

Attachment R – Federal Highway Administration Articles for Construction 23 
Contracts – Required Contract Provisions Federal-aid Construction 24 
Contracts – FHWA 1273 (same as 00 73 74) 25 

 26 

00 72 00 Division 1 – General Requirements for Heavy Civil General 27 
Contractor/Construction Manager Contracts 28 

Attachment A – Draft Environmental and Permit Requirements (for 29 
information only) 30 

Attachment B – Geotechnical Report and Boring Logs (final to be 31 
provided prior to MACC negotiations) 32 

00 73 73  Federal Transit Administration Articles for Construction Contracts 33 

00 73 74  Federal Highway Administration Articles for Construction Contracts – Required 34 
Contract Provisions Federal-aid Construction Contracts – FHWA 1273 35 

 36 
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1. General 1 
The following is provided as a supplement to the original Request for Proposals (RFP) to assist 2 
Proposers on the finalist in submitting their Final Proposal. 3 

1.1 The Contracting Agency requires the services of a General Contractor/Construction 4 
Manager (GC/CM) for the Seattle Multimodal Terminal at Colman Dock Project.  The 5 
Contracting Agency will use the GC/CM contract delivery approach, pursuant to 6 
RCW 39.10.200, .340 et. Seq. This is a Federal-Aid Project for which the Federal Transit 7 
Administration (FTA) and Federal Highway Administration (FHWA) are participating with 8 
federal funding. The Contracting Agency will enter into the Agreement for Preconstruction 9 
Services only, at this time.  10 

1.2 Failure to return the insurance certification and bond with the signed Agreement, or 11 
failure to provide Disadvantaged Business Enterprise information if required by the 12 
Agreement, or failure or refusal to sign the Agreement, or failure to register as a 13 
Contractor in the state of Washington shall result in a failure to execute this Agreement 14 
and will result in the forfeiture of the proposal bond or deposit of this Proposer 15 

1.3 Non-availability of Funds 16 
A. The Contracting Agency may terminate the RFFP, Agreement for Preconstruction 17 

Services, and /or GC/CM Contract, in whole or in part, immediately upon notice to 18 
the Contractor, or at such later date as the Contracting Agency may establish in such 19 
notice, upon the occurrence of any of the following events: 20 

1. The Contracting Agency fails to receive funding, or appropriations, allotments, 21 
limitations or other expenditure authority at levels sufficient to pay for the 22 
Contractor’s work; or 23 

2. Federal or State Laws are modified or interpreted in such a way that either the 24 
preconstruction services or GC/CM work is prohibited, or the Contracting Agency 25 
is prohibited from paying for such services from the planned funding source. 26 

B. The Contracting Agency reasonably believes that sufficient funds are anticipated to 27 
pay all amounts due for preconstruction services hereunder, and it will use its best 28 
efforts to obtain and properly request and pursue funds from which payments 29 
hereunder may be made, including making provisions for such payments to the 30 
extent necessary in the budget submitted for the purpose of obtaining funds, and 31 
will use its best efforts to have such budget approved. It is the Contracting 32 
Agency/Agency’s intention to make all payments due hereunder if funds are legally 33 
available for such purpose. 34 

C. If, despite best efforts, the Contracting Agency is not allotted sufficient funds for the 35 
next succeeding fiscal period by appropriation, limitation, grant, or other funds 36 
source lawfully available to it for such purposes to continue the preconstruction 37 
services and/or construction services for the GC/CM project, and make payments 38 
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hereunder, the Contracting Agency may terminate RFFP, the Agreement for 1 
Preconstruction Services, and/or the GC/CM Contract, by notice to the 2 
Proposer/Contractor, without penalty, effective upon exhaustion of allocated funds, 3 
and such termination will not constitute an event of default or breach of contract 4 
under any provision of the RFFP, Agreement for Preconstruction Services, and/or 5 
GC/CM Contract. Such termination will not constitute an event of default or breach 6 
of contract under any provision of the GC/CM Contract, if the GC/CM Contract and 7 
MACC are negotiated and executed. The Contracting Agency will give the Contractor 8 
notice of such non-availability of funds within 30 calendar days after the Contracting 9 
Agency receives notice from the Washington State Legislature or Governor’s Office 10 
that the funding is not available. The Contracting Agency will make payment for 11 
work performed up to the date of termination only as provided in the Agreement for 12 
Preconstruction Services and/or the GC/CM Contract. In the event of the Contracting 13 
Agency’s termination of the RFFP, Agreement for Preconstruction Services and/or 14 
the GC/CM Contract, regardless of reason, the Contractor shall remain responsible 15 
for the quality of the work performed through the date of termination. 16 

2. Summary of Work and Conditions Affecting the Work 17 

2.1 The scope of work is described in the Request for Proposals. 18 

2.2 In submitting its Final Proposal, Proposer acknowledges that it will provide, for the 19 
duration of the project, the full complement of staff designated in its written response 20 
to the Request for Proposals. 21 

2.3 Proposer acknowledges that it has taken steps reasonably necessary to ascertain the 22 
nature and location of the Work, and that it has investigated and satisfied itself to the 23 
general and local conditions which can affect the Work or its cost. 24 

2.4 Proposer acknowledges that it has satisfied itself as to the character, quality and 25 
quantity of surface and subsurface materials or obstacles to be encountered insofar as 26 
this information is reasonably ascertainable from an inspection of the site, including all 27 
exploratory work done by Contracting Agency.  28 

2.5 Proposer acknowledges that drawings previously made available as part of this selection 29 
process are for information only, and shall not be used for construction. 30 

2.6 Proposer acknowledges that the facility will be conducting normal operations during the 31 
work, supporting multiple modes of traffic, vessel (car and passenger-only ferries), 32 
general and commercial purpose traffic, high occupancy vehicles, bicyclists, and 33 
pedestrians. Proposer should anticipate the need to coordinate construction activities 34 
with ongoing operations and other major construction projects in the area. Barging 35 
activities will need to be coordinated with Tribes having treaty-protected fishing rights 36 
in compliance with signed tribal agreements. 37 
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2.7 Proposer acknowledges that its Final Proposal is based upon a schedule and 1 
assumptions which incorporate the conditions set forth above, and in the Contract 2 
Documents as defined in Division 00 52 33 Agreement for General 3 
Contractor/Construction Manager Services. All components of the Contract 4 
Documents, including the Request for Proposals and responses, whether attached 5 
hereto or referenced only, are incorporated by reference and hereby made a part of this 6 
RFFP.  7 

2.8 Contracting Agency assumes no responsibility for any conclusions or interpretations 8 
made by Proposer based on the information made available by Contracting Agency. 9 
Should a Proposer find discrepancies or omissions in the documents or information 10 
provided by the Contracting Agency, or should Proposer be in doubt as to their 11 
meaning, Proposer shall at once notify the Contracting Agency. If appropriate, 12 
Contracting Agency will send written instructions to all finalist Proposers by addenda. 13 
Questions received less than fourteen calendar days before the time for submission of 14 
Final Proposals and bids may not be answered. All addenda issued shall be incorporated 15 
into these Contract Documents. 16 

2.9 Proposer acknowledges that the project will be subject to local, state and federal 17 
statutes including the responsibility to pay prevailing wages. 18 

3. Preparation of Proposals 19 

3.1 Each Proposer is required to submit six (06) proposal amounts on the Final Proposal 20 
Form included in this Request for Final Proposals. The first amount shall be for the “Fee 21 
Percentage” for the “Fixed GC/CM Fee”, the second amount shall be the “Negotiated 22 
Subcontract Fee Percentage” for the “Negotiated Self-Perform Work Fee “, the third 23 
shall be the “Monthly Rate” for “ Key Personnel Specified General Conditions Cost“, the 24 
fourth shall be an amount for “Supplemental Staff and other Specified General 25 
Conditions Work, the fifth shall be for “Specified General Conditions Work” and the sixth 26 
shall be for the “Total Proposal”. The terms “GC/CM Fee”, “Negotiated Self – Perform 27 
Work Fee” and “Specified General Conditions Work” are defined in Division 00 72 00 28 
Division 1 – General Requirements for Heavy Civil General Contractor/Construction 29 
Manager Contracts and listed in Division 00 43 73 Matrix of Cost Allocation. 30 

3.2 Each Proposer is required to submit the following on the Final Proposal Form included in 31 
this RFFP: 32 

3.2.1 Fixed GC/CM Fee: 33 

The proposer will include the GC/CM Fee as a percentage. This percentage is multiplied 34 
by the Total Estimated MACC in order to determine the GC/CM Fee Subtotal. 35 
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3.2.2 Negotiated Self-Performed Work Fee: 1 

The proposer will provide the Negotiated Subcontract Fee Percentage. This percentage 2 
will be multiplied by the Estimated Negotiated Self-Performed Work in order to 3 
determine the Negotiated Self-Performed Work Fee Subtotal. 4 

3.2.3 Key Personnel Specified General Conditions: 5 

The proposer will include the monthly rate for the Key Personnel identified in 6 
Division 00 21 16 – Attachment A – Key Personnel. The monthly rate should be the sum 7 
of all the Key Personnel hourly rates at 174 hours a month. This rate is then multiplied 8 
by the estimated contract duration (in months), as shown on the Proposal Form, to 9 
determine the amount.  This amount is part of the Specified General Conditions Work 10 
Subtotal. The estimated level of effort at 174 hours per month and the estimated 11 
duration (months) is provided for bidding purposes only. The actual level of effort for 12 
each of the key personnel and the actual duration will be determined during MACC 13 
negotiations; however, the final cost will not exceed the bid amount. 14 

3.2.4 Supplemental Staff and Other Specified General Conditions Work: 15 

The proposer will include a lump sum amount that includes any supplemental staff 16 
identified on the firm’s organizational chart, and all work identified as Specified General 17 
Conditions costs in Division 00 43 73 Matrix of Cost Allocation and elsewhere in this 18 
Request for Final Proposals. This amount is part of the Specified General Conditions 19 
Work Subtotal.  20 

3.2.5 Specified General Conditions Work Subtotal: 21 

This amount is determined by adding items 3 and 4 above. 22 

3.2.6 Total Proposal:  23 

This amount is determined by adding items 1, 2 and 5 above. 24 

No other entries, modifications, or qualifications shall be made to the proposal. Failure 25 
to comply in full with these requirements shall be grounds for a Final Proposal being 26 
declared nonresponsive. The Contracting Agency reserves the right to reject any or all 27 
Final Proposals and to waive as an informality any non-material irregularities in the Final 28 
Proposals Forms received. 29 

3.2.7 The Proposer’s business name, address, other contact information, Contractor’s 30 
Registration Number, UBI Number, and Employment Security Department 31 
number of the Proposer shall be typed or printed on the Division 00 42 23 Final 32 
Proposal Form in the space provided. 33 
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3.2.8 Final Proposals must be (1) submitted on the Division 00 42 23 Final Proposal 1 
Form and (2) manually signed in ink by an authorized representative of the 2 
Proposer. 3 

3.2.9 Proposers shall submit proposals in the format provided on the Final Proposal 4 
Form. Only the amounts and information required on the Final Proposal Form 5 
will be considered as the Final Proposal. All blank spaces must be filled in. 6 

3.2.10 Receipt of all addenda must be acknowledged by identifying the addendum 7 
number in the space provided in the Final Proposal Form. 8 

3.2.11 Proposers shall provide a Request for Proposal Bond in the amount of five (05) 9 
percent of the Total Proposal on the Form of Division 00 21 16 Attachment B – 10 
Local Agency Proposal Bond (DOT Form 271-001 A )with its proposal. 11 

4. Taxes 12 

4.1 The proposal shall include all taxes imposed by law except Washington State Sales Tax. 13 
Sales tax shall not be included in the Total Proposal. 14 

5. Schedule 15 

5.1 WSF intends to complete the GC/CM selection process and execute an agreement for 16 
preconstruction services according to the following schedule. 17 

 18 
April 27, 2015 Distribution of Request for Final Proposal (RFFP) to finalists 

May 15 2015 Deadline for questions (4:00PM PST) 
May 26, 2015 Deadline for addenda publication 
June 3, 2015 Final Proposal submittal deadline (11:00:59 AM PST) and public opening 
June 10, 2015 Notification to successful and unsuccessful firms, with opportunity for debrief  
June 12, 2015 Selection Summary made available to all Proposers 
June 26, 2015 Preconstruction Work Plan and budget due 
July 20, 2015 WSF approves Selection of GC/CM 
August 3, 2015  Agreement for Preconstruction Services executed  

5.2 Request for Information (RFI) and Addenda: 19 

After complete review of the solicitation documents, if a proposer has questions or 20 
needs clarification of the solicitation documents, the proposer shall submit a written RFI 21 
by e-mail to: 22 

Genevieve Rucki, P.E. 23 
Email: RuckiG@wsdot.wa.gov 24 

Inquiries shall reference the appropriate division, section and paragraph number or the 25 
solicitation documents. Questions must be received no later than the date and time 26 
specified in Section 5.  27 
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WSF will provide notification when addenda are issued. Acknowledgement of all 1 
addenda by the proposer is required on the final proposal form. However WSF, at its 2 
sole discretion, may reject a proposal if it is apparent that the response does not 3 
incorporate a material addendum change. If an addendum is issued amending this RFFP, 4 
all provisions that are not modified remain unchanged. 5 

6. Submission and Withdrawal of Bids 6 

6.1 Final Proposals and proposal modifications shall be submitted in sealed envelopes on 7 
the date provided in Section 5- Schedule, in person in the Contract Ad and Award 8 
Room 2D20, located on the second floor of the Department of Transportation, 310 9 
Maple Park Avenue SE, Olympia, Washington, 98501 until 11:00:59 AM Pacific Time, or 10 
by mail at P.O. Box 47360, Olympia, Washington 98504-7360, until 11:00:59 AM Pacific 11 
Time. A public bid opening will immediately follow. 12 

6.2 Receipt of Final Proposals by facsimile, e-mail, telephone, or orally will not be 13 
considered. 14 

6.3 A Proposer may withdraw its Final Proposal by submitting a written request to the 15 
address noted in paragraph 5.1 above before the proposal submittal deadline. 16 
Contracting Agency will return the Final Proposal unopened after a Contractor has been 17 
selected for MACC negotiations by the Contracting Agency. 18 

7. Late Submissions 19 

7.1 Any Final Proposal, proposal modification, or request to withdraw a Final Proposal that 20 
is received after the deadline set forth herein may not be considered. 21 

7.2 The only acceptable evidence to establish the time of receipt at the office designated in 22 
this RFFP is the time/date stamped or printed by Contracting Agency on the bid 23 
envelope or package or other documentary evidence of receipt maintained by 24 
Contracting Agency. 25 

8. Apprenticeship Utilization Requirements 26 

8.1 Mandatory apprentice utilization requirements are stated in Division 00 72 00 – 27 
Division 1 – General Requirements for Heavy Civil General Contractor/Construction 28 
Manager Contracts, Section 1-07.1(3). 29 

9. Final Selection 30 

9.1 Final selection of a Contractor for MACC negotiations will be made consistent with the 31 
requirements set forth in the Request for Proposals. 32 
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10. Preconstruction Services – Work Plan and Agreement 1 

10.1 On or before the date provided in Section 5- Schedule, the Contractor with the highest 2 
scoring proposal is required to submit a Preconstruction Work Plan for Work During 3 
Preconstruction (Work Plan) prepared in the format of Division 00 21 16 Attachment C 4 
– Preconstruction Work Plan to this RFFP. 5 

10.2 The Contracting Agency has established a maximum of $2,000,000 for this 6 
Preconstruction Work, excluding Washington State Sales Tax. Physical labor and 7 
subcontracted testing for investigative construction and testing would be in addition, 8 
however the management efforts would be part of this amount.  9 

10.3 The Work Plan shall include a schedule of the activities included in the scope of work for 10 
Preconstruction Services, the anticipated number of hours needed to complete each 11 
activity, and the name(s) of the individuals that will be used to complete each task and 12 
an hourly rate for each individual the Contractor intends to use to accomplish the tasks 13 
assigned. The hourly rates multiplied by the number of hours needed to complete all 14 
tasks plus expenses and subcontracted work shall, unless adjusted pursuant to mutual 15 
agreement of the Contracting Agency and Contractor, constitute the total compensation 16 
for Preconstruction Services.  17 

10.4 If the Work Plan is not satisfactory the Contracting Agency will advise the Contractor of 18 
the shortcomings in the Work Plan. The Contractor will not be entitled to any 19 
compensation under this paragraph until a Work Plan, satisfactory to the Contracting 20 
Agency, is provided and the Division 00 52 55 Agreement for Preconstruction Services 21 
is executed. If an agreement is not reached within 15 days following submission of the 22 
preconstruction services work plan, that is acceptable to and approved by the 23 
Contracting Agency, it may result in the Contracting Agency canceling the Contractor’s 24 
selection. The Contracting Agency may, at its discretion, extend the period of 25 
discussions or begin discussions with the next highest rank Proposer. 26 

10.5 Subject to approval of the Work Plan by the Contracting Agency, the Contractor shall 27 
immediately execute the Division 00 52 55 Agreement for Preconstruction Services. 28 

11. MACC Negotiations and Agreement for General Contractor/Construction Manager 29 
Services 30 

11.1 At the time a MACC is successfully negotiated and a Total Contract Cost is agreed, and 31 
subject to appropriation of construction funds, the parties will execute the 32 
Division 00 52 33 Agreement for General Contractor/Construction Manager Services. 33 

11.2 The MACC Risk Contingency percentage for this Agreement is 2.5 percent of the 34 
Maximum Allowable Construction Cost at the time of execution of the Agreement for 35 
GC/CM Services. 36 
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11.3 If a MACC is agreed to between the Contracting Agency and the Proposer, a Total1
Contract Cost (TCC) will be established by the Contracting Agency consisting of the2
negotiated MACC, the Fixed GC/CM Fee based upon the GC/CM Fee Percentage entered3
on the Form of Proposal multiplied by the negotiated MACC, the Negotiated Self –4
Performed Work Fee based upon the Negotiated Subcontract Fee Percentage entered5
on the Form of Proposal multiplied by the negotiated Self Perform Work and the fixed6
collar amount offered for Specified General Conditions Work. The Proposer agrees to7
execute an Agreement for GC/CM Services for the TCC on the Form of Division 00 52 338
Agreement for General Contractor/Construction Manager Services included in this9
RFFP, and to furnish a Contract Bond and evidence of insurance required by10
Division 00 72 00 Division 1 – General Requirements Section 1 07.18.11

11.4 The Contracting Agency has established a DBE goal of 12% of the MACC for this12
Contract, and it is a contract requirement of the Division 00 52 33 Agreement for13
General Contractor/Construction Manager Services per section 1 07.11(12) of14
Division 00 72 00. For purposes of the Agreement for Preconstruction Services15
Division 00 52 55 Agreement for Preconstruction Services, the goal is not a contract16
condition, see Division 00 52 55 Attachment P, Voluntary Disadvantaged Business17
Enterprise Participation. The DBE goal may be met by documenting, as required by the18
Contract, the certified DBE participation during all the phases of this project:19
subcontracting and subconsulting (if any) during preconstruction services phase before20
the MACC is negotiated, early subcontracting (if any) before the MACC is negotiated,21
and subcontracting during the construction phase after the MACC has been negotiated22
and determined. This DBE goal of 12% of the MACC is not a condition of award; the23
Proposer is not required to submit any DBE documents at the time the Final Proposal is24
submitted.25

11.5 Should the Contractor and Contracting Agency not agree on a MACC or some26
component of the Contractor’s Construction Management and Contracting Plan or27
Outreach Plan, the Contracting Agency may cancel the negotiations and begin28
negotiations with the next highest ranked Proposer or choose to advertise the project as29
a design bid build project. Should the Contracting Agency choose to cancel the30
negotiations upon failure to agree upon a MACC or some element of the construction31
management or outreach plan, such cancellation will be effective upon receipt of32
written notification by the Contractor. Contractor shall not be reimbursed for the MACC33
negotiations; however, the Contractor will be paid in accordance with the Agreement34
for Preconstruction Services, for any preconstruction work performed prior to the date35
the MACC negotiations are cancelled. Contractor shall not be entitled to any other36
compensation, damages, loss of profits, or payment of any kind.37
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12. Proposal Amounts 1 

12.1 After Proposals have been opened and the proposal amounts read, the calculation of 2 
the Fixed GC/CM Fee, Negotiated Subcontract Fee, and the Specified General Conditions 3 
Amount will be checked for correctness. 4 

1. A discrepancy between the GC/CM Fee Percentage and the Fixed GC/CM Fee shall 5 
be resolved by accepting the percentage as correct and making any necessary 6 
adjustment in the Fixed GC/CM Fee. 7 

2. A discrepancy between the Negotiated Subcontract Fee Percentage and the 8 
Negotiated Self- Performed Work Fee Subtotal shall be resolved by accepting the 9 
percentage as correct and making any necessary adjustment in the Negotiated Self –10 
Performed Work Fee Subtotal. 11 

3. A discrepancy between the Monthly Rate and the Key Personnel Specified General 12 
Conditions Amount shall be resolved by accepting the Monthly Rate as correct and 13 
making any necessary adjustment in the Key Personnel Specified General Conditions 14 
Amount. 15 

4. The Contracting Agency shall mathematically correct, where necessary, the 16 
summation of the Total Proposal. 17 

12.2 Cost/Price Analysis and Rejection of Unreasonable Proposal: 18 

The Contracting Agency may, at its sole discretion, perform a cost and/or price analysis 19 
of any or all components of the price offer. Should the analysis reveal any unacceptable 20 
or unreasonable costs or pricing in any component of the price offer, the Contracting 21 
Agency reserves the right, at its sole discretion, to seek clarification of the pricing and/or 22 
to reject the Proposal. If requested by the Contracting Agency, a proposer must submit 23 
supporting pricing information, including, but not limited to, anticipated level of effort, 24 
personnel cost elements such as direct salary rates by position and overhead rates 25 
(expressed as a verifiable rate), and other direct and indirect costs. Cost/price 26 
information may be evaluated to determine allowability, reasonableness, consistency 27 
with RFP, and proper allocation according to federal cost/price principles. 28 

12.3 The Contracting Agency reserves the right to reject any or all Final Proposals and/ or 29 
cancel the procurement. The Contracting Agency also reserves the right to waive, as 30 
informality, any non-material irregularities in the Final Proposal Forms received. 31 

13. Federal Certifications  32 

The Contract is partially funded by the Federal Transit Administration (FTA) and the Federal 33 
Highway Administration (FHWA) and is therefore subject to certain federal provisions. Further, 34 
the FTA and FHWA require that certain terms and conditions of the Contract Documents be 35 
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included in all Subcontracts. The Contractor shall be responsible for ensuring all applicable 1 
mandatory FTA and FHWA provisions are included in all Subcontracts and lower tier subcontracts.   2 

Federal Transit Administration Articles for Construction Contracts are included in Division 00 73 73. 3 
Federal Highway Administration Articles for Construction Contracts – FHWA 1273 are included in 4 
(Division 00 73 74. Potential conflicts between federal provisions will be addressed by the Agency in 5 
coordination with the federal agencies. 6 

13.1 Non Collusion Declaration: 7 
 8 

The Code of Federal Regulations [23 CFR Part 635.112(f)(1)] requires that: "Each bidder 9 
shall file a sworn or unsworn statement executed by, or on behalf of the person, firm, 10 
association, or corporation submitting the bid, certifying that such person, firm, 11 
association, or corporation has not either directly or indirectly, entered into any 12 
agreement, participated in any collusion, or otherwise taken any action in restraint of 13 
free competitive bidding in connection with the submitted bid.  Failure to submit the 14 
sworn or unsworn statement as part of the bidding documents will make the bid 15 
nonresponsive and not eligible for award consideration".   16 

In addition, 23 CFR Part 635.112(f)(1) requires that WSF provide the form for the 17 
declaration to each prospective bidder and that the declaration shall be executed by 18 
such person, firm, association, or corporation under penalty of perjury under the laws of 19 
the United States. 20 

Therefore, by including the Non-Collusion Declaration as part of the signed Proposal, the 21 
bidder is deemed to have certified and agreed to the requirements of the 22 
Declaration.  Note: no signature is required on the actual Non-Collusion Declaration 23 
Form. 24 

To report bid rigging activities call: 25 

1-800-424-9071 26 

The U.S. Department of Transportation (USDOT) operates the above toll-free “hotline” 27 
Monday through Friday, 8:00 a.m. to 5:00 p.m., eastern time. Anyone with knowledge of 28 
possible bid rigging, bidder collusion, or other fraudulent activities should use the 29 
“hotline” to report such activities. 30 

This “hotline” is part of USDOT’s continuing effort to identify and investigate highway 31 
construction contract fraud and abuse and is operated under the direction of the USDOT 32 
Inspector General. All information will be treated confidentially and caller anonymity 33 
will be respected. 34 
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13.2 FTA Certification Regarding Lobbying: 1 

The Contractor shall submit the Division 00 21 16 Attachment D Federal Transit 2 
Administration Certification Regarding Lobbying, included in this Request for Final 3 
Proposals. The Contractor’s signature on this certification shall certify that:  a) it has not 4 
engaged in the prohibited activity and b) the language of the certification shall be 5 
included in all lower tier subcontracts, which exceed $100,000, and that all such 6 
Subcontractors shall certify and disclose accordingly. A subcontractor’s completed 7 
Certification form shall be submitted by the Contractor to the Contracting Agency upon 8 
execution of each and every subcontract, and before any such Subcontractor 9 
commences Work on the project. A Subcontractor’s failure to furnish a completed 10 
Certification form will disqualify that person or firm from participating in the project. 11 

If the Contractor has engaged in any lobbying activities to influence or attempt to 12 
influence the awarding of this Contract, the Contractor shall disclose these activities. In 13 
such a case, the Contractor shall complete Standard Form SF-LLL, “Disclosure of 14 
Lobbying Activities.” The Contracting Agency shall also receive all disclosure forms. 15 

The Certification form included in the bid package may be reproduced for compliance 16 
with the Subcontractor provisions herein. 17 

13.3 FTA Buy America Certification: 18 

This Contract is partially funded by the Federal Transportation Administration (FTA) and 19 
is subject to FTA’s Buy America requirements of 49 CFR 661. A bidder/proposer must 20 
submit to the State the appropriate Division 00 21 16 Attachment E Federal Transit 21 
Administration Buy America Certificate, included in this Request for Final Proposals, 22 
with all bids/proposals on FTA-funded contracts, except those subject to a general 23 
waiver. This requirement does not apply to lower-tier Subcontractors. 24 

A bid/proposal which does not include the Buy America Certification may be considered 25 
non-responsive. A waiver from the Buy America requirement may be sought by the 26 
State if grounds for the waiver exist. 27 

The bidder/proposer agrees to comply with 49 U.S.C. 5323(j) and 49 CFR Part 661, which 28 
provide that Federal funds may not be obligated unless steel, iron, and manufactured 29 
products used in FTA-funded projects are produced in the United States, unless a waiver 30 
has been granted by FTA or the product is subject to a general waiver.  31 

General waivers are listed in 49 CFR 661.7, and include final assembly in the United 32 
States for 15 passenger vans and 15 passenger wagons produced by Chrysler 33 
Corporation, microcomputer equipment, software, and small purchases (currently less 34 
than $100,000) made with capital, operating, or planning funds. Separate requirements 35 
for rolling stock are set out at 5323(j)(2)(C) and 49 CFR 661.11. Rolling stock not subject 36 
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to a general waiver must be manufactured in the United States and have a 60 percent 1 
domestic content.  2 

The certification in this clause is a material representation of fact relied upon by the 3 
Contracting Agency. If it is later determined that the Bidder knowingly rendered an 4 
erroneous certification, in addition to remedies available to Contracting Agency, the 5 
Federal Government may pursue available remedies, including but not limited to 6 
suspension and/or debarment. The Bidder agrees to comply with the requirements of 7 
49 CFR 29, Subpart C while this offer is valid and throughout the period of any contract 8 
that may arise from this offer. The Bidder further agrees to include a provision requiring 9 
such compliance in its lower tier covered transactions. 10 

13.4 FTA Certification of Contractor Regarding Debarment, Suspension and Other 11 
Responsibility Matters: 12 

1. Unless otherwise permitted by law, any person or entity that is debarred, 13 
suspended or voluntarily excluded may not participate in this federally assisted 14 
project, either as a participant or as a principal, during the period of debarment, 15 
suspension, or voluntary exclusion.   16 

2. Accordingly, a Contractor Certification titled “Division 00 21 16 Attachment F 17 
Federal Transit Administration Contractor Government-Wide Debarment and 18 
Suspension is attached to the Bid Form.  19 

3. For all subcontracts, regardless of contract value, a Subcontractor Certification 20 
titled “Division 00 21 16 Attachment G Federal Transit Administration 21 
Subcontractor Government-Wide Debarment and Suspension” is attached to 22 
the Bid Form. The inability of a person to provide the required Certifications will 23 
not necessarily result in denial of participation in this project.  However, a person 24 
that is unable to provide a positive Certification must attach a complete 25 
explanation, as so noted on the Certification. 26 

5. The Certification of Subcontractors must be included by the Contractor in each 27 
and every subcontract that exceeds $25,000 and before any such subcontractor 28 
commences work on the project. 29 

6. Please note that a bidder's or a subcontractor's failure to agree to provide a 30 
Certification (or an explanation) may disqualify that person or firm from 31 
participating in the project. 32 

7. All contractors and subcontractors in covered transactions shall confirm whether 33 
a prospective participant in a lower tier covered transaction is debarred or 34 
suspended by checking exclusion records maintained at 35 
https://www.sam.gov/portal/public/SAM/.” 36 
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13.5 FHWA Buy America: 1 
 2 

This Contract is partially funded by the Federal Highway Administration (FHWA) and is 3 
subject to FHWA Buy America requirements of 23 CRF 635.410.   4 
 5 
Accordingly, the major quantities of steel and iron construction material that is 6 
permanently incorporated into the project shall consist of American-made materials 7 
only. Buy America does not apply to temporary steel items, e.g., temporary sheet piling, 8 
temporary bridges, steel scaffolding and falsework.   9 
 10 
Minor amounts of foreign steel and iron may be utilized in this project provided the cost 11 
of the foreign material used does not exceed one-tenth of one percent of the total 12 
contract cost or $2,500.00, whichever is greater.  13 
 14 
American-made material is defined as material having all manufacturing processes 15 
occurring domestically. To further define the coverage, a domestic product is a 16 
manufactured steel material that was produced in one of the 50 States, the District of 17 
Columbia, Puerto Rico, or in the territories and possessions of the United States.   18 
 19 
If domestically produced steel billets or iron ingots are exported outside of the area of 20 
coverage, as defined above, for any manufacturing process then the resulting product 21 
does not conform to the Buy America requirements. Additionally, products 22 
manufactured domestically from foreign source steel billets or iron ingots do not 23 
conform to the Buy America requirements because the initial melting and mixing of 24 
alloys to create the material occurred in a foreign country.  25 
 26 
Manufacturing begins with the initial melting and mixing, and continues through the 27 
coating stage. Any process which modifies the chemical content, the physical size or 28 
shape, or the final finish is considered a manufacturing process. The processes include 29 
rolling, extruding, machining, bending, grinding, drilling, welding, and coating. The 30 
action of applying a coating to steel or iron is deemed a manufacturing process. Coating 31 
includes epoxy coating, galvanizing, aluminizing, painting, and any other coating that 32 
protects or enhances the value of steel or iron. Any process from the original reduction 33 
from ore to the finished product constitutes a manufacturing process for iron.  34 
 35 
Due to a nationwide waiver, Buy America does not apply to raw materials (iron ore and 36 
alloys), scrap (recycled steel or iron), and pig iron or processed, pelletized, and reduced 37 
iron ore.  38 
 39 
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The following are considered to be steel manufacturing processes:1
2

1. Production of steel by any of the following processes:3
4

a. Open hearth furnace.5
6

b. Basic oxygen.7
8

c. Electric furnace.9
10

d. Direct reduction.11
12

2. Rolling, heat treating, and any other similar processing.13
14

3. Fabrication of the products.15
16

a. Spinning wire into cable or strand.17
18

b. Corrugating and rolling into culverts.19
20

c. Shop fabrication.21

A Certificate of Materials Origin will be required for any items comprised of, or22
containing, steel or iron construction materials prior to such items being incorporated23
into the permanent work. The certificate shall be on DOT Form 350 109EF provided for24
reference only in Divisions 00 21 16 Attachment H, or such other form the Contractor25
chooses, provided it contains the same information as DOT Form 350 109EF.26

13.6 Proposal:27

The following certifications shall be signed and submitted with the Bid Proposal to be28
considered responsive:29

Division 00 21 16 Attachment D – Federal Transit Administration Certification30
Regarding Lobbying (Dated 9/19/14)31
Division 00 21 16 Attachment E – Federal Transit Administration Buy America32
Certificate (Dated 9/19/14)33
Division 00 21 16 Attachment F – Federal Transit Administration Contractor34
Government Wide Debarment and Suspension (Dated 9/19/14)35
Division 00 21 16 Attachment G – Federal Transit Administration Subcontractor36
Government Wide Debarment and Suspension37
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14. Protest Procedure 1 

The Contracting Agency will notify all finalists of the selection decision and will make a 2 
selection summary of the final proposals available to all proposers within two (2) 3 
business days of such notification.  4 

In order to be considered, protests of the selection decision made pursuant to the 5 
Request for Final Proposals must be received by the Contracting Agency no later than 6 
four (4) business days from the date of email notification of the selection decision. 7 
Protests must be in writing, and addressed to:  8 

Washington State Department of Transportation Contract Ad & Award Office 9 
P.O. Box 47360 10 
Olympia, WA 98504-7360 11 
Attention: Jenna Fettig; GC/CM Colman Dock Contract Office 12 

Protests shall include the name, email address, and phone number of the protestor’s 13 
authorized representative, the specific grounds for the protest, all supporting 14 
documentation, and the specific relief requested.  15 

Upon receipt of a timely written protest, the WSDOT Contracts Manager shall review 16 
the protest, consider all available facts, and issue via email a final protest decision. 17 
Contracting Agency may not execute a contract with the selected firm until two (2) 18 
business days after the final decision is transmitted to the protester. 19 





Washington State Department of Transportation – Ferries Division 
Seattle Multimodal Terminal at Colman Dock Project 
 

 
RFFP Attachment to Addendum No. 1 00 21 16 Attachment G 
May 26, 2015 Page  1  of  3 

Attachment G 1 
Federal Transit Administration 2 

Subcontractor Government-Wide Debarment and Suspension 3 
 4 
A. CERTIFICATION OF SUBCONTRACTOR REGARDING DEBARMENT, SUSPENSION AND 5 

OTHER RESPONSIBILITY MATTERS  6 

(Third Party Contracts Over $25,000). 7 

1. By signing and submitting this bid/proposal, the prospective lower tier 8 
participant is providing the signed certification set out below. 9 

2. The certification in this clause is a material representation of fact upon which 10 
reliance was placed when this transaction was entered into. If it is later 11 
determined that the prospective lower tier participant knowingly rendered an 12 
erroneous certification, in addition to other remedies available to the Federal 13 
Government, WSF may pursue available remedies, including suspension and/or 14 
debarment.  15 

3. The prospective lower tier participant shall provide immediate written notice to 16 
WSF if at any time the prospective lower tier participant learns that its 17 
certification was erroneous when submitted or has become erroneous by reason 18 
of changed circumstances.  19 

4. The terms “covered transaction,” “debarred,” “suspended,” “ineligible,” “lower 20 
tier covered transaction,” “participant,” “persons,” “lower tier covered 21 
transaction,” “principal,” “proposal,” and “voluntarily excluded,” as used in this 22 
clause, have the meanings set out in the Definitions and Coverage sections of 23 
2 CFR Part 180. You may contact WSF for assistance in obtaining a copy of those 24 
regulations.  25 

5. The prospective lower tier participant agrees by submitting this bid/proposal 26 
that, should the proposed covered transaction be entered into, it shall not 27 
knowingly enter into any lower tier covered transaction with a person who is 28 
debarred, suspended, declared ineligible, or voluntarily excluded from 29 
participation in this covered transaction, unless authorized in writing by WSF.  30 

6. The prospective lower tier participant further agrees by submitting this proposal 31 
that it will include the clause titled “Certification Regarding Debarment, 32 
Suspension, Ineligibility and Voluntary Exclusion - Lower Tier Covered 33 
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Transaction”, without modification, in all lower tier covered transactions and in 1 
all solicitations for lower tier covered transactions.  2 

7. A participant in a covered transaction shall require a certification of a 3 
prospective participant in a lower tier covered transaction that it is not debarred, 4 
suspended, ineligible, or voluntarily excluded from the covered transaction. A 5 
participant may decide the method and frequency by which it determines the 6 
eligibility of its principals. In addition, each participant shall confirm whether a 7 
prospective participant in a lower tier covered transaction is debarred or 8 
suspended by checking the exclusion records maintained at  9 
https://www.sam.gov/portal/public/SAM/.  10 

8. (Reserved).  11 

9. Except for transactions authorized under Paragraph 5 of these instructions, if a 12 
participant in a covered transaction knowingly enters into a lower tier covered 13 
transaction with a person who is suspended, debarred, ineligible, or voluntarily 14 
excluded from participation in this transaction, in addition to all remedies 15 
available to the Federal Government, WSF may pursue available remedies 16 
including suspension and/or debarment.  17 

 18 

19 
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B. CERTIFICATION REGARDING DEBARMENT, SUSPENSION, INELIGIBILITY AND 1 
VOLUNTARY EXCLUSION – LOWER TIER COVERED TRANSACTION 2 

 3 
(Third Party Contracts Over $25,000). 4 

1. The prospective lower tier participant hereby certifies, by submission of this bid 5 
or proposal, that neither it nor its “principals” (as defined in 2 CFR 180.995 is 6 
presently debarred, suspended, proposed for debarment, declared ineligible, or 7 
voluntarily excluded from participation in this transaction by any Federal 8 
department or agency. 9 

2. When the prospective lower tier participant is unable to certify to any of the 10 
statements in this certification, such prospective lower tier participant shall 11 
attach an explanation to this proposal. 12 

 13 
The subcontractor certifies or affirms the truthfulness and accuracy of each statement of its 14 
certifications and disclosure (if any). In addition, the subcontractor understands and agrees that 15 
the provisions of 31 U.S.C.A. 3801, et seq., apply to these certifications and disclosure (if any). 16 

 17 

Subcontractor:____________________________________________ 18 

By:  ____________________________________________ 19 
 (Signature)  20 

 ____________________________________________ 21 
 (Print Name) 22 

Title: _____________________________________________ 23 

Date: _____________________________________________ 24 

 Note: A completed form is to be submitted by the Contractor to WSF upon execution of each 25 
and every subcontract, and before such subcontractor commences work on the project. 26 
Original forms are available from the State’s project engineer or administrator. 27 





Certification of Materials Origin
(Required for Acceptance of Steel Materials)

Awarding Agency Contract No. and Title

Contractor

Subcontractor

Materials:  Bid Item No. / Bid Item Description Quantity

Material Description 

The following Certification of Materials Origin is made for the purposes of establishing materials acceptance under Contract
Provisions entitled "Buy America.” Materials as described above are furnished for use in compliance with the certification as noted
in 1 or 2 below.  Manufacturing processes for the materials are defined on the back of this form.

The materials covered by this certification are American-Made with all manufacturing processes entirely within the
United State of America.

1.

The materials furnished for this project under this certification contain steel or iron manufactured, all or in part, outside
the United States of America, as indicated below.

2.

The Description of these materials and the Country of Origin of these materials is a follows:

The Invoice Cost for the above described foreign-made materials is:

I declare under penalty of perjury under the laws of the State of Washington that the foregoing is true and correct.

Contractor / Subcontractor / Manufacturer / Supplier Name

Authorized Corporate Official Signature Date Place

Manufacturer / Supplier 

Washington State Department of Transportation - Ferries Division
Seattle Multimodal Terminal at Colman Dock Project

DOT Form 350-109 EF (Revised 07/2012)
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The following items are considered to be Steel or Iron Manufacturing Processes

1. Any process from the original reduction from ore to the finished product constitutes a manufacturing process for
iron. Foreign source steel ingots or foreign source steel billets used in any manufacturing process of a steel
product is considered foreign steel under the Buy America Provision.

2. Production of Steel by any of the following processes:

a. Open Hearth Furnace.

b. Basic Oxygen.

c. Electric Furnace.

d. Direct Reduction.

3. Rolling, heat treating, and any other similar processing.

4. Fabrication of the products:

a. Spinning wire into cable or strand.

b. Corrugating and rolling into culverts.

c. Shop fabrication.

5. Protective coatings such as zinc, aluminum, epoxy, paint, or any other coating that protects or enhances the
value of steel or iron.

6. Due to a nationwide waiver, Buy America does not apply to raw materials (iron ore and alloys), scrap (recycled
steel or iron), and pig iron or processed, pelletized, and reduced iron ore.

Washington State Department of Transportation - Ferries Division
Seattle Multimodal Terminal at Colman Dock Project

DOT Form 350-109 EF (Revised 07/2012)
RFFP - Attachment to Addendum No. 1 
May 26, 2015

00 21 16 Attachment H
Page 2 of 2
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Attachment F 
DBE Utilization Certification 

DOT Form 272-056EF 
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Attachment G 
DBE Written Confirmation Document 

DOT Form 422-031EF 

 





 

DBE Joint Check 
Request Form

Name of DBE Contract Number 

Name of Prime Contractor Item Number(s) 

Name of Material Supplier 

Who Requested Joint Check Utilization

 DBE  Prime Contractor  Material Supplier

WSDOT will closely monitor the use of joint checks. To receive DBE credit for performing a commercially 
useful function with respect to obtaining materials and supplies, a DBE must “be responsible for negotiating 
price, determining quality and quantity, ordering the material and installing (where applicable) and paying 
for the material itself.” Only when a DBE meets all of these requirements should credit be counted for the 
procurement of the items by the DBE. Please refer to the attached Procedures for Using Joint Checks under 
the Disadvantaged Business Program for qualifying conditions. If proper procedures are not followed or 
WSDOT determines that the arrangement results in lack of independence for the DBE involved, no credit for 
the DBE’s participation as it relates to the material cost will be counted toward the contract goal requirement.

I have read and understand the above information and have attached a copy of the Joint Check Agreement 
relating to this request. I hereby acknowledge that the information provided on this form is true and accurate.

Authorized DBE Representative

Signature Title Date

Authorized Material Supplier Representative

Signature Title Date

Authorized Prime Contractor Representative

Signature Title Date

WSDOT USE ONLY
Date Received: WSDOT Representative:

 Approved     Denied Note: Do not process this request without a signed copy (all parties) of the 
Joint Check Agreement, statement of history, and any related policies.

Comments: 



Procedures for using Joint Checks under the Disadvantaged Business 
Enterprise (DBE) Program

A joint check is a “two party” check payable to two parties. Typically, a joint check is issued by a prime 
contractor to a subcontractor and to a material supplier to be incorporated into a project.

WSDOT understands that prime contractors, subcontractors and suppliers may wish to use joint check 
arrangements for a variety of legitimate reasons, such as assuring that timely payment will be for the 
supplier’s items. However, WSDOT also understands that the use of joint checks can raise questions about 
whether it is proper to count DBE credit for the items purchased using the joint check.

When joint checks are utilized, DBE credit toward the contract goal will only be allowed when the DBE is 
performing a “commercially useful function” in accordance with 49 CFR 26.55(c)(1):

“A DBE performs a commercially useful function when it is responsible for execution of the work of the contract 
and is carrying out its responsibilities by actually performing, managing, and supervising the work involved. To 
perform a commercially useful function, the DBE must also be responsible, with respect to the materials and 
supplies used on the contract, for negotiating price, determining quality and quantity, ordering the material, 
and installing (where applicable), and paying for the material itself.”

The following conditions will apply to payments to DBE subcontractors and material vendors using joint 
checks. WSDOT will closely monitor the use of joint checks to ensure that such a practice does not erode the 
independence of the DBE nor inhibit the DBE’s ability to perform a commercially useful function. Joint checks 
will not be allowed simply for the convenience of the prime contractor. Failure to follow these conditions may 
disqualify DBE participation or adversely impact a contractor’s bidding status.

1.
the DBE involved using the DBE Joint Check Request Form provided by WSDOT; 

2. A formalized Joint Check Agreement between the parties involved (including the conditions of the
arrangement and expected use of the joint checks) must accompany the DBE Joint Check Request Form;

3. Joint checks should be focused on accomplishing the procurement of materials needed for a particular

4. The DBE will remain responsible for the other elements of 26.55(c)(1);

5.
contractors “negotiated” price;

6. DBE must release the joint check to the material supplier (upon determining that the material supplier

7. DBEs must be more than an extra participant in releasing the check to the material supplier;

8. Prime contractors must make joint checks available to all contract participants, and may not be
restrictive to any one participant; and

9. All parties involved in a formalized joint check agreement must provide WSDOT (upon request) with
any documentation deemed necessary to substantiate compliance.
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Attachment I 1 
Prevailing Wage Rate Information-State and Federal 2 

 3 
(current versions included for information only; 4 

 to be replaced with versions in effect at time of MACC negotiations) 5 

 6 
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FEDERAL  TRANSIT  ADMINISTRATION  ARTICLES 

FOR  CONSTRUCTION  CONTRACTS 

I. 1 

BUY  AMERICA  REQUIREMENTS 2 

 3 
49 U.S.C. 5323(j) 4 
49 CFR Part 661 5 

 6 
The Buy America requirements apply to the following types of contracts:  Construction 7 
Contracts and Acquisition of Goods or Rolling Stock (valued at more than $100,000).   8 
 9 
The Buy America requirements flow down from FTA recipients and subrecipients to first tier 10 
Contractors, who are responsible for ensuring that lower tier contractors and subcontractors 11 
are in compliance.  12 

Buy America 13 

This Contract is subject to the Federal Transit Administration's (FTA's) Buy America 14 
requirements in 49 CFR Part 661 and 49 U.S.C. 5323(j).  The Contractor agrees to abide by its 15 
Buy America Certificate submitted with its bid/proposal. 16 

17 
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II. 1 

GOVERNMENT-WIDE  DEBARMENT  AND  SUSPENSION 2 

2 CFR Part 180  3 
2 CFR Part 1200  4 

2 CFR Parts 180 and 1200 prohibit FTA recipients and sub-recipients from contracting for goods 5 
and services from organizations that have been suspended or debarred from receiving 6 
Federally-assisted contracts.  As part of their applications each year, recipients are required to 7 
submit a certification to the effect that they will not enter into contracts over $25,000 with 8 
suspended or debarred Contractors and that they will require their Contractors (and their 9 
subcontractors) to make the same certification to them.  Contractors are also required to 10 
confirm whether a prospective lower-tier participant is debarred or suspended.   11 

Contractors are required to pass this requirement on to subcontractors seeking subcontracts 12 
over $25,000.  Thus, the terms "lower tier covered participant" and "lower tier covered 13 
transaction" include both Contractors and subcontractors and contracts and subcontracts over 14 
$25,000.  15 

Debarment and Suspension 16 

This Contract is subject to the Federal Transit Administration's (FTA's) debarment and suspension 17 
requirements in 2 CFR Parts 180 and 1200.  The Contractor agrees to abide by the following 18 
certifications submitted with its bid/proposal: "Certification of Contractor Regarding Debarment, 19 
Suspension, and Other Responsibility Matters"; "Certification of Contractor Regarding Debarment, 20 
Suspension, Ineligibility and Voluntary Exclusion - Lower Tier Covered Transaction"; and 21 
corresponding certifications for subcontractors.  The Contractor also agrees to (i) confirm whether a 22 
prospective participant in a lower tier covered transaction is debarred or suspended by checking 23 
the exclusion records maintained at https://www.sam.gov/portal/public/SAM/; and (ii) pass on the 24 
same requirement to prospective lower tier participants. 25 

26 
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III. 1 

LOBBYING 2 

31 U.S.C. 1352 3 
49 CFR Part 19 4 
49 CFR Part 20 5 

The Lobbying requirements apply to Construction/Architectural and Engineering/Acquisition of 6 
Rolling Stock/Professional Service Contract/Operational Service Contract/Turnkey contracts.  7 

The Lobbying requirements mandate the maximum flow down, pursuant to Byrd Anti-Lobbying 8 
Amendment, 31 U.S.C. § 1352(b)(5) and 49 C.F.R. Part 19, Appendix A, § 7.  9 

The Clause and specific language therein are mandated by 49 CFR Part 19, Appendix A.  10 
Modifications have been made to the Clause pursuant to Section 10 of the Lobbying Disclosure 11 
Act of 1995, P.L. 104-65 [to be codified at 2 U.S.C. § 1601, et seq. ] - Lobbying Certification and 12 
Disclosure of Lobbying Activities for third party Contractors are mandated by 31 U.S.C. 13 
1352(b)(5), as amended by Section 10 of the Lobbying Disclosure Act of 1995, and 14 
DOT implementing regulation, "New Restrictions on Lobbying," at 49 CFR § 20.110(d) - 15 
Language in Lobbying Certification is mandated by 49 CFR Part 19, Appendix A, Section 7, which 16 
provides that Contractors file the certification required by 49 CFR Part 20, Appendix A.  17 
Modifications have been made to the Lobbying Certification pursuant to Section 10 of the 18 
Lobbying Disclosure Act of 1995. - Use of "Disclosure of Lobbying Activities," Standard Form-LLL 19 
set forth in Appendix B of 49 CFR Part 20, as amended by "Government wide Guidance For New 20 
Restrictions on Lobbying," 61 Fed. Reg. 1413 (1/19/96) is mandated by 49 CFR Part 20, 21 
Appendix A.  Byrd Anti-Lobbying Amendment, 31 U.S.C. 1352, as amended by the Lobbying 22 
Disclosure Act of 1995, P.L. 104-65 [to be codified at 2 U.S.C. § 1601, et seq.] - Contractors 23 
who apply or bid for an award of $100,000 or more shall file the certification required by 24 
49 CFR part 20, "New Restrictions on Lobbying."  Each tier certifies to the tier above that it will 25 
not and has not used Federal appropriated funds to pay any person or organization for 26 
influencing or attempting to influence an officer or employee of any agency, a member of 27 
Congress, officer or employee of Congress, or an employee of a member of Congress in 28 
connection with obtaining any Federal contract, grant or any other award covered by 31 U.S.C. 29 
1352.  Each tier shall also disclose the name of any registrant under the Lobbying Disclosure Act 30 
of 1995 who has made lobbying contacts on its behalf with non-Federal funds with respect to 31 
that Federal contract, grant or award covered by 31 U.S.C. 1352.  Such disclosures are 32 
forwarded from tier to tier up to the recipient.  33 

Lobbying 34 

This Contract is subject to the Federal Transit Administration's (FTA's) Lobbying requirements in 35 
31 U.S.C. 1352, 49 CFR Part 19 and 49 CFR Part 20.  The Contractor agrees to abide by its 36 
"Certification Regarding Lobbying" submitted with its bid/proposal. 37 

38 
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IV. 1 

ACCESS  TO  RECORDS  AND  REPORTS 2 

49 U.S.C. 5325  3 
18 CFR 18.36 (i)  4 
49 CFR 633.17 5 

 6 
Reference Chart "Requirements for Access to Records and Reports by Type of Contracts". 7 
FTA does not require the inclusion of these requirements in subcontracts. 8 

Access to Records 9 

The following access to records requirements apply to this Contract:  10 

1. Where the Purchaser is not a State but a local government and is the FTA Recipient or a 11 
subgrantee of the FTA Recipient in accordance with 49 C. F. R. 18.36(i), the Contractor 12 
agrees to provide the Purchaser, the FTA Administrator, the Comptroller General of the 13 
United States or any of their authorized representatives access to any books, 14 
documents, papers and records of the Contractor which are directly pertinent to this 15 
contract for the purposes of making audits, examinations, excerpts and transcriptions. 16 
Contractor also agrees, pursuant to 49 C. F. R. 633.17 to provide the FTA Administrator 17 
or his authorized representatives including any PMO Contractor access to Contractor's 18 
records and construction sites pertaining to a major capital project, defined at 49 U.S.C. 19 
5302(a)1, which is receiving federal financial assistance through the programs described 20 
at 49 U.S.C. 5307, 5309 or 5311.  21 

2. Where the Purchaser is a State and is the FTA Recipient or a subgrantee of the FTA 22 
Recipient in accordance with 49 C.F.R. 633.17, Contractor agrees to provide the 23 
Purchaser, the FTA Administrator or his authorized representatives, including any PMO 24 
Contractor, access to the Contractor's records and construction sites pertaining to a 25 
major capital project, defined at 49 U.S.C. 5302(a)1, which is receiving federal financial 26 
assistance through the programs described at 49 U.S.C. 5307, 5309 or 5311. By 27 
definition, a major capital project excludes contracts of less than the simplified 28 
acquisition threshold currently set at $100,000. 29 

3. Where the Purchaser enters into a negotiated contract for other than a small purchase 30 
or under the simplified acquisition threshold and is an institution of higher education, a 31 
hospital or other non-profit organization and is the FTA Recipient or a subgrantee of the 32 
FTA Recipient in accordance with 49 C.F.R. 19.48, Contractor agrees to provide the 33 
Purchaser, FTA Administrator, the Comptroller General of the United States or any of 34 
their duly authorized representatives with access to any books, documents, papers and 35 
record of the Contractor which are directly pertinent to this contract for the purposes of 36 
making audits, examinations, excerpts and transcriptions.  37 

38 
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4. Where any Purchaser which is the FTA Recipient or a subgrantee of the FTA Recipient in 1 
accordance with 49 U.S.C. 5325(a) enters into a contract for a capital project or 2 
improvement (defined at 49 U.S.C. 5302(a)1) through other than competitive bidding, 3 
the Contractor shall make available records related to the contract to the Purchaser, the 4 
Secretary of Transportation and the Comptroller General or any authorized officer or 5 
employee of any of them for the purposes of conducting an audit and inspection.  6 

5. The Contractor agrees to permit any of the foregoing parties to reproduce by any means 7 
whatsoever or to copy excerpts and transcriptions as reasonably needed.  8 

6. The Contractor agrees to maintain all books, records, accounts and reports required 9 
under this contract for a period of not less than three years after the date of 10 
termination or expiration of this contract, except in the event of litigation or settlement 11 
of claims arising from the performance of this contract, in which case Contractor agrees 12 
to maintain same until the Purchaser, the FTA Administrator, the Comptroller General, 13 
or any of their duly authorized representatives, have disposed of all such litigation, 14 
appeals, claims or exceptions related thereto. Reference 49 CFR 18.39(i)(11).  15 

7. FTA does not require the inclusion of these requirements in subcontracts.  16 

Requirements for Access to Records and Reports by Types of Contract  17 

Contract 
Characteristics   Operational 

Service Contract 
Turnkey Construction Architectural 

Engineering 
Acquisition of 
Rolling Stock 

Professional 
Services 

I State Grantees  
 
a. Contracts below 
SAT ($100,000)   
 
 
 
 b. Contracts above 
$100,000/Capital 
Projects  

   
 
 

 None 
 
 
 
 
 

None unless1 
non-competitive 

award   

  
 
 
Those imposed on 
state pass thru to 
Contractor   

   
 
 
None  
 
 
 
 
Yes, unless non-
competitive 
award or if 
funded thru2 
5307/5309/5311 

   
 
 
None  
 
 
 
 
None unless 
non-competitive 
award 

   
 
 
None  
 
 
 
 
None unless 
non-competitive 
award 

   
 
 

None  
 
 
 
None unless 
non-competitive 
award 

        

Sources of Authority: 1 49 USC 5325 (a) 2 49 CFR 633.17 3 18 CFR 18.36 (i)  18 

19 



Washington State Department of Transportation – Ferries Division 
Seattle Multimodal Terminal at Colman Dock Project 
 

 
RFFP – Attachment to Addendum No. 1 00 52 55 Attachment L 
May 26, 2015 Page  7  of  33 

V. 1 
ENERGY  CONSERVATION  REQUIREMENTS 2 

 3 
42 U.S.C. 6321 et seq.  4 

49 CFR Part 18 5 

The Energy Conservation requirements are applicable to all contracts.  6 

The Energy Conservation requirements extend to all third party contractors and their contracts 7 
at every tier and subrecipients and their subagreements at every tier.  8 

Energy Conservation 9 

The Contractor agrees to comply with mandatory standards and policies relating to energy 10 
efficiency which are contained in the state energy conservation plan issued in compliance with 11 
the Energy Policy and Conservation Act.  12 

 13 
 14 
 15 

VI. 16 

CLEAN  WATER  REQUIREMENTS 17 

33 U.S.C. 1251  18 

The Clean Water requirements apply to each contract and subcontract which exceeds 19 
$100,000.  20 

The Clean Water requirements flow down to FTA recipients and subrecipients at every tier.  21 

Clean Water  22 

1. The Contractor agrees to comply with all applicable standards, orders or regulations 23 
issued pursuant to the Federal Water Pollution Control Act, as amended, 33 U.S.C. 1251 24 
et seq.  The Contractor agrees to report each violation to the State and understands and 25 
agrees that the State will, in turn, report each violation as required to assure notification 26 
to FTA and the appropriate EPA Regional Office.  27 

2. The Contractor also agrees to include these requirements in each subcontract exceeding 28 
$100,000 financed in whole or in part with Federal assistance provided by FTA.  29 

30 
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VII. 1 

CLEAN  AIR 2 

42 U.S.C. 7401 et seq.  3 
40 CFR 15.61 4 

49 CFR Part 18 5 

The Clean Air requirements apply to all contracts exceeding $100,000, including indefinite 6 
quantities where the amount is expected to exceed $100,000 in any year.  7 

The Clean Air requirements flow down to all subcontracts which exceed $100,000.  8 

Clean Air 9 

1. The Contractor agrees to comply with all applicable standards, orders or regulations 10 
issued pursuant to the Clean Air Act, as amended, 42 U.S.C. §§ 7401 et seq.  The 11 
Contractor agrees to report each violation to the State and understands and agrees that 12 
the State will, in turn, report each violation as required to assure notification to FTA and 13 
the appropriate EPA Regional Office.  14 

2. The Contractor also agrees to include these requirements in each subcontract exceeding 15 
$100,000 financed in whole or in part with Federal assistance provided by FTA.  16 

 17 

VIII. 18 

FEDERAL  CHANGES 19 

49 CFR Part 18  20 
 21 

The Federal Changes requirement applies to all contracts.  22 
The Federal Changes requirement flows down appropriately to each applicable changed 23 
requirement. 24 

Federal Changes 25 

The Contractor shall at all times comply with all applicable FTA regulations, policies, procedures 26 
and directives, including without limitation those listed directly or by reference in the Master 27 
Agreement between the State and FTA, as they may be amended or promulgated from time to 28 
time during the term of this contract.  Contractor's failure to so comply shall constitute a 29 
material breach of this contract. 30 

31 
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IX. 1 

NO  GOVERNMENT  OBLIGATION  TO  THIRD  PARTIES 2 

 3 
Applicable to all contracts.  4 

Not required by statute or regulation for either primary Contractors or subcontractors, this 5 
concept should flow down to all levels to clarify, to all parties to the contract, that the Federal 6 
Government does not have contractual liability to third parties, absent specific written consent. 7 

No Obligation by the Federal Government  8 

1. The State and the Contractor acknowledge and agree that, notwithstanding any 9 
concurrence by the Federal Government in or approval of the solicitation or award of 10 
the underlying contract, absent the express written consent by the Federal Government, 11 
the Federal Government is not a party to this contract and shall not be subject to any 12 
obligations or liabilities to the State, Contractor, or any other party (whether or not a 13 
party to that contract) pertaining to any matter resulting from the underlying contract.  14 

2. The Contractor agrees to include the above clause in each subcontract financed in whole 15 
or in part with Federal assistance provided by FTA.  It is further agreed that the clause 16 
shall not be modified, except to identify the subcontractor who will be subject to its 17 
provisions.  18 

19 
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X. 1 

PROGRAM  FRAUD  AND  FALSE  OR  FRAUDULENT  STATEMENTS 2 

AND  RELATED  ACTS 3 

31 U.S.C. 3801 et seq.  4 
49 CFR Part 31, 18 U.S.C. 1001 5 

49 U.S.C. 5307 6 
 7 

These requirements are applicable to all contracts.   8 
These requirements flow down to Contractors and subcontractors who make, present, or 9 
submit covered claims and statements.  10 

Program Fraud and False or Fraudulent Statements or Related Acts  11 

1. The Contractor acknowledges that the provisions of the Program Fraud Civil Remedies 12 
Act of 1986, as amended, 31 U.S.C. § 3801 et seq. and U.S. DOT regulations, "Program 13 
Fraud Civil Remedies," 49 C.F.R. Part 31, apply to its actions pertaining to this Project. 14 
Upon execution of the underlying contract, the Contractor certifies or affirms the 15 
truthfulness and accuracy of any statement it has made, it makes, it may make, or 16 
causes to be made, pertaining to the underlying contract or the FTA assisted project for 17 
which this contract work is being performed.  In addition to other penalties that may be 18 
applicable, the Contractor further acknowledges that if it makes, or causes to be made, 19 
a false, fictitious, or fraudulent claim, statement, submission, or certification, the 20 
Federal Government reserves the right to impose the penalties of the Program Fraud 21 
Civil Remedies Act of 1986 on the Contractor to the extent the Federal Government 22 
deems appropriate.  23 

2. The Contractor also acknowledges that if it makes, or causes to be made, a false, 24 
fictitious, or fraudulent claim, statement, submission, or certification to the Federal 25 
Government under a contract connected with a project that is financed in whole or in 26 
part with Federal assistance originally awarded by FTA under the authority of 49 U.S.C. 27 
§ 5307, the Government reserves the right to impose the penalties of 18 U.S.C. § 1001 28 
and 49 U.S.C. § 5307(n)(1) on the Contractor, to the extent the Federal Government 29 
deems appropriate.  30 

3. The Contractor agrees to include the above two clauses in each subcontract financed in 31 
whole or in part with Federal assistance provided by FTA.  It is further agreed that the 32 
clauses shall not be modified, except to identify the subcontractor who will be subject to 33 
the provisions.  34 

35 
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XI. 1 

CONTRACT  WORK  HOURS  AND  SAFETY  STANDARDS  ACT 2 

40 U.S.C. 3701  3 
29 C.F.R. § 5.5(b)  4 

49 CFR § 18 5 
 6 

29 CFR § 5.5(b), which deals with overtime requirements, applies to:  all construction contracts 7 
in excess of $100,000.   8 
Applies to third party Contractors and subcontractors.  9 
 10 
(These clauses should be used in conjunction with the Davis-Bacon Act clauses.)   11 

 12 
1. Overtime Requirements 13 

No Contractor or subcontractor contracting for any part of the contract work which may 14 
require or involve the employment of laborers or mechanics shall require or permit any 15 
such laborer or mechanic in any workweek in which he or she is employed on such work 16 
to work in excess of forty hours in such workweek unless such laborer or mechanic 17 
receives compensation at a rate not less than one and one-half times the basic rate of 18 
pay for all hours worked in excess of forty hours in such workweek.  19 
 20 

2. Violation; Liability For Unpaid Wages; Liquidated Damages 21 
In the event of any violation of the clause set forth in paragraph (1) of this section the 22 
Contractor and any subcontractor responsible therefor shall be liable for the unpaid 23 
wages.  In addition, such Contractor and subcontractor shall be liable to the United 24 
States for liquidated damages.  Such liquidated damages shall be computed with respect 25 
to each individual laborer or mechanic, including watchmen and guards, employed in 26 
violation of the clause set forth in paragraph 1 of this section, in the sum of $10 for each 27 
calendar day on which such individual was required or permitted to work in excess of 28 
the standard workweek of forty hours without payment of the overtime wages required 29 
by the clause set forth in paragraph 1 of this section.  30 
 31 

3. Withholding For Unpaid Wages and Liquidated Damages 32 
The State shall, upon its own action or upon written request of an authorized 33 
representative of the Department of Labor, withhold or cause to be withheld, from any 34 
moneys payable on account of work performed by the Contractor or subcontractor 35 
under any such contract or any other Federal contract with the same prime Contractor, 36 
or any other federally-assisted contract subject to the Contract Work Hours and Safety 37 
Standards Act, which is held by the same prime Contractor, such sums as may be 38 
determined to be necessary to satisfy any liabilities of such Contractor or subcontractor 39 
for unpaid wages and liquidated damages as provided in the clause set forth in 40 
paragraph 2 of this section.  41 
 42 
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4. Subcontracts 1 
The Contractor or subcontractor shall insert in any subcontracts the clauses set forth in 2 
this section and also a clause requiring the subcontractors to include these clauses in 3 
any lower tier subcontracts.  The prime Contractor shall be responsible for compliance 4 
by any subcontractor or lower tier subcontractor with the clauses set forth in this 5 
section.  6 

7 
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XII. 1 

CIVIL  RIGHTS  REQUIREMENTS 2 

29 U.S.C. § 623, 42 U.S.C. § 2000  3 
42 U.S.C. § 6102, 42 U.S.C. § 12112  4 
42 U.S.C. § 12132, 49 U.S.C. § 5332  5 

29 CFR Part 1630, 41 CFR Parts 60 et seq.  6 
 7 

The Civil Rights Requirements apply to all contracts.   8 
The Civil Rights requirements flow down to all third party Contractors and subcontractors at 9 
every tier. 10 

Civil Rights 11 

The following requirements apply to the underlying contract:  12 

1. Nondiscrimination - In accordance with Title VI of the Civil Rights Act, as amended, 13 
42 U.S.C. § 2000d, section 303 of the Age Discrimination Act of 1975, as amended, 14 
42 U.S.C. § 6102, section 202 of the Americans with Disabilities Act of 1990, 42 U.S.C. 15 
§ 12132, and Federal transit law at 49 U.S.C. § 5332, the Contractor agrees that it will 16 
not discriminate against any employee or applicant for employment because of race, 17 
color, creed, national origin, sex, age, or disability.  In addition, the Contractor agrees to 18 
comply with applicable Federal implementing regulations and other implementing 19 
requirements FTA may issue.  20 

2. Equal Employment Opportunity - The following equal employment opportunity 21 
requirements apply to the underlying contract:  22 

A. Race, Color, Creed, National Origin, Sex - In accordance with Title VII of the Civil 23 
Rights Act, as amended, 42 U.S.C. § 2000e, and Federal transit laws at 49 U.S.C. 24 
§ 5332, the Contractor agrees to comply with all applicable equal employment 25 
opportunity requirements of U.S. Department of Labor (U.S. DOL) regulations, 26 
"Office of Federal Contract Compliance Programs, Equal Employment 27 
Opportunity, Department of Labor," 41 C.F.R. Parts 60 et seq., (which implement 28 
Executive Order No. 11246, "Equal Employment Opportunity," as amended by 29 
Executive Order No. 11375, "Amending Executive Order 11246 Relating to Equal 30 
Employment Opportunity," 42 U.S.C. § 2000e note), and with any applicable 31 
Federal statutes, executive orders, regulations, and Federal policies that may in 32 
the future affect construction activities undertaken in the course of the Project.  33 
The Contractor agrees to take affirmative action to ensure that applicants are 34 
employed, and that employees are treated during employment, without regard 35 
to their race, color, creed, national origin, sex, or age. Such action shall include, 36 
but not be limited to, the following: employment, upgrading, demotion or 37 
transfer, recruitment or recruitment advertising, layoff or termination; rates of 38 
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pay or other forms of compensation; and selection for training, including 1 
apprenticeship.  In addition, the Contractor agrees to comply with any 2 
implementing requirements FTA may issue.  3 

B. Age - In accordance with section 4 of the Age Discrimination in Employment Act 4 
of 1967, as amended, 29 U.S.C. § § 623 and Federal transit law at 49 U.S.C. 5 
§ 5332, the Contractor agrees to refrain from discrimination against present and 6 
prospective employees for reason of age. In addition, the Contractor agrees to 7 
comply with any implementing requirements FTA may issue.  8 

C. Disabilities - In accordance with section 102 of the Americans with Disabilities 9 
Act, as amended, 42 U.S.C. § 12112, the Contractor agrees that it will comply 10 
with the requirements of U.S. Equal Employment Opportunity Commission, 11 
"Regulations to Implement the Equal Employment Provisions of the Americans 12 
with Disabilities Act," 29 C.F.R. Part 1630, pertaining to employment of persons 13 
with disabilities. In addition, the Contractor agrees to comply with any 14 
implementing requirements FTA may issue.  15 

3. The Contractor also agrees to include these requirements in each subcontract financed 16 
in whole or in part with Federal assistance provided by FTA, modified only if necessary 17 
to identify the affected parties. 18 

 19 

XIII. 20 

BONDING  REQUIREMENTS 21 

 22 
For construction or facility improvement contracts or subcontracts exceeding $100,000. 23 

Bonding requirements flow down to the first tier Contractors.  24 

Bid Bond and Contract Bond 25 
The Contractor shall comply with the “Bid Deposit” and "Contract Bond" provisions in the bid / 26 
proposal package issued by the State. 27 

28 
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XIV. 1 

DAVIS - BACON  ACT  AND  COPELAND  ANTI – KICKBACK  ACT 2 

 3 
40 U.S.C. 3141  4 

29 CFR § 5  5 
 6 

Construction contracts over $2,000.00 7 
Applies to third party Contractors and subcontractors 8 
The language in this clause is mandated under the DOL regulations at 29 C.F.R. § 5.5 (a) 9 

 10 
Davis Bacon and Copeland Anti-Kickback Acts 11 
 12 
1. Minimum Wages 13 

(i) All laborers and mechanics employed or working upon the site of the work (or 14 
under the United States Housing Act of 1937 or under the Housing Act of 1949 in 15 
the construction or development of the project), will be paid unconditionally and 16 
not less often than once a week, and without subsequent deduction or rebate on 17 
any account (except such payroll deductions as are permitted by regulations 18 
issued by the Secretary of Labor under the Copeland Act (29 CFR part 3)), the full 19 
amount of wages and bona fide fringe benefits (or cash equivalents thereof) due 20 
at time of payment computed at rates not less than those contained in the wage 21 
determination of the Secretary of Labor which is attached hereto and made a 22 
part hereof, regardless of any contractual relationship which may be alleged to 23 
exist between the Contractor and such laborers and mechanics.  24 

 25 
Contributions made or costs reasonably anticipated for bona fide fringe benefits 26 
under section 1(b)(2) of the Davis-Bacon Act on behalf of laborers or mechanics 27 
are considered wages paid to such laborers or mechanics, subject to the 28 
provisions of paragraph 1.(iv) of this section; also, regular contributions made or 29 
costs incurred for more than a weekly period (but not less often than quarterly) 30 
under plans, funds, or programs which cover the particular weekly period, are 31 
deemed to be constructively made or incurred during such weekly period.  Such 32 
laborers and mechanics shall be paid the appropriate wage rate and fringe 33 
benefits on the wage determination for the classification of work actually 34 
performed, without regard to skill, except as provided in 29 CFR Part 5.5(a)(4).  35 
Laborers or mechanics performing work in more than one classification may be 36 
compensated at the rate specified for each classification for the time actually 37 
worked therein; Provided that the employer's payroll records accurately set 38 
forth the time spent in each classification in which work is performed.  The wage 39 
determination and the Davis-Bacon poster (WH-1321) shall be posted at all times 40 
by the Contractor and its subcontractors at the site of the work in a prominent 41 
and accessible place where it can be easily seen by the workers.  42 
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 1 
(ii)(A) The contracting officer shall require that any class of laborers or mechanics, 2 

including helpers, which is not listed in the wage determination and which is to 3 
be employed under the contract shall be classified in conformance with the 4 
wage determination.  The contracting officer shall approve an additional 5 
classification and wage rate and fringe benefits therefore only when the 6 
following criteria have been met:  7 

 8 
(1) Except with respect to helpers as defined as 29 CFR 5.2(n)(4), the work to 9 

be performed by the classification requested is not performed by a 10 
classification in the wage determination; and  11 

 12 
(2) The classification is utilized in the area by the construction industry; and  13 
 14 
(3) The proposed wage rate, including any bona fide fringe benefits, bears a 15 

reasonable relationship to the wage rates contained in the wage 16 
determination; and  17 

 18 
(4) With respect to helpers as defined in 29 CFR 5.2(n)(4), such a 19 

classification prevails in the area in which the work is performed.  20 
 21 

    (B) If the Contractor and the laborers and mechanics to be employed in the 22 
classification (if known), or their representatives, and the contracting officer 23 
agree on the classification and wage rate (including the amount designated for 24 
fringe benefits where appropriate), a report of the action taken shall be sent by 25 
the contracting officer to the Administrator of the Wage and Hour Division, 26 
Employment Standards Administration, U.S. Department of Labor, Washington, 27 
DC 20210.  The Administrator, or an authorized representative, will approve, 28 
modify or disapprove every additional classification action within 30 days of 29 
receipt and so advise the contracting officer or will notify the contracting officer 30 
within the 30-day period that additional time is necessary.  31 

 32 
    (C) In the event the Contractor, the laborers or mechanics to be employed in the 33 

classification or their representatives, and the contracting officer do not agree 34 
on the proposed classification and wage rate (including the amount designated 35 
for fringe benefits, where appropriate), the contracting officer shall refer the 36 
questions, including the views of all interested parties and the recommendation 37 
of the contracting officer, to the Administrator for determination.  The 38 
Administrator, or an authorized representative, will issue a determination within 39 
30 days of receipt and so advise the contracting officer or will notify the 40 
contracting officer within the 30-day period that additional time is necessary.  41 

 42 
    (D) The wage rate (including fringe benefits where appropriate) determined 43 

pursuant to paragraphs (a)(1)(ii) (B) or (C) of this section, shall be paid to all 44 
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workers performing work in the classification under this contract from the first 1 
day on which work is performed in the classification.  2 

 3 
(iii) Whenever the minimum wage rate prescribed in the contract for a class of 4 

laborers or mechanics includes a fringe benefit which is not expressed as an 5 
hourly rate, the Contractor shall either pay the benefit as stated in the wage 6 
determination or shall pay another bona fide fringe benefit or an hourly cash 7 
equivalent thereof.  8 

 9 
(iv) If the Contractor does not make payments to a trustee or other third person, the 10 

Contractor may consider as part of the wages of any laborer or mechanic the 11 
amount of any costs reasonably anticipated in providing bona fide fringe benefits 12 
under a plan or program; Provided that the Secretary of Labor has found, upon 13 
the written request of the Contractor, that the applicable standards of the Davis-14 
Bacon Act have been met.  The Secretary of Labor may require the Contractor to 15 
set aside in a separate account assets for the meeting of obligations under the 16 
plan or program.  17 

 18 
(v)(A) The contracting officer shall require that any class of laborers or mechanics 19 

which is not listed in the wage determination and which is to be employed under 20 
the contract shall be classified in conformance with the wage determination.  21 
The contracting officer shall approve an additional classification and wage rate 22 
and fringe benefits therefor only when the following criteria have been met:  23 

 
(1) The work to be performed by the classification requested is not 24 

performed by a classification in the wage determination; and 25 
 26 
(2) The classification is utilized in the area by the construction industry; and  27 
 28 
(3) The proposed wage rate, including any bona fide fringe benefits, bears a 29 

reasonable relationship to the wage rates contained in the wage 30 
determination.  31 

 32 
    (B) If the Contractor and the laborers and mechanics to be employed in the 33 

classification (if known), or their representatives, and the contracting officer 34 
agree on the classification and wage rate (including the amount designated for 35 
fringe benefits where appropriate), a report of the action taken shall be sent by 36 
the contracting officer to the Administrator of the Wage and Hour Division, 37 
Employment Standards Administration, Washington, DC 20210.  The 38 
Administrator, or an authorized representative, will approve, modify, or 39 
disapprove every additional classification action within 30 days of receipt and so 40 
advise the contracting officer or will notify the contracting officer within the 30-41 
day period that additional time is necessary.  42 

 43 
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    (C) In the event the Contractor, the laborers or mechanics to be employed in the 1 
classification or their representatives, and the contracting officer do not agree 2 
on the proposed classification and wage rate (including the amount designated 3 
for fringe benefits, where appropriate), the contracting officer shall refer the 4 
questions, including the views of all interested parties and the recommendation 5 
of the contracting officer, to the Administrator for determination.  The 6 
Administrator, or an authorized representative, will issue a determination with 7 
30 days of receipt and so advise the contracting officer or will notify the 8 
contracting officer within the 30-day period that additional time is necessary.  9 

 10 
    (D) The wage rate (including fringe benefits where appropriate) determined 11 

pursuant to paragraphs (a)(1)(v) (B) or (C) of this section, shall be paid to all 12 
workers performing work in the classification under this contract from the first 13 
day on which work is performed in the classification.  14 

 15 
2. Withholding 16 

The State shall, upon its own action or upon written request of an authorized 17 
representative of the Department of Labor, withhold or cause to be withheld from the 18 
Contractor under this contract or any other Federal contract with the same prime 19 
Contractor, or any other federally-assisted contract subject to Davis-Bacon prevailing 20 
wage requirements, which is held by the same prime Contractor, so much of the 21 
accrued payments or advances as may be considered necessary to pay laborers and 22 
mechanics, including apprentices, trainees, and helpers, employed by the Contractor or 23 
any subcontractor the full amount of wages required by the contract.  In the event of 24 
failure to pay any laborer or mechanic, including any apprentice, trainee, or helper, 25 
employed or working on the site of the work (or under the United States Housing Act of 26 
1937 or under the Housing Act of 1949 in the construction or development of the 27 
project), all or part of the wages required by the contract, the State may, after written 28 
notice to the Contractor, sponsor, applicant, or owner, take such action as may be 29 
necessary to cause the suspension of any further payment, advance, or guarantee of 30 
funds until such violations have ceased.  31 
 32 

3. Payrolls and Basic Records 33 
(i) Payrolls and basic records relating thereto shall be maintained by the Contractor 34 

during the course of the work and preserved for a period of three years 35 
thereafter for all laborers and mechanics working at the site of the work (or 36 
under the United States Housing Act of 1937, or under the Housing Act of 1949, 37 
in the construction or development of the project).  Such records shall contain 38 
the name, address, and social security number of each such worker, his or her 39 
correct classification, hourly rates of wages paid (including rates of contributions 40 
or costs anticipated for bona fide fringe benefits or cash equivalents thereof of 41 
the types described in section 1(b)(2)(B) of the Davis-Bacon Act), daily and 42 
weekly number of hours worked, deductions made and actual wages paid.  43 
Whenever the Secretary of Labor has found under 29 CFR 5.5(a)(1)(iv) that the 44 
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wages of any laborer or mechanic include the amount of any costs reasonably 1 
anticipated in providing benefits under a plan or program described in 2 
section 1(b)(2)(B) of the Davis-Bacon Act, the Contractor shall maintain records 3 
which show that the commitment to provide such benefits is enforceable, that 4 
the plan or program is financially responsible, and that the plan or program has 5 
been communicated in writing to the laborers or mechanics affected, and 6 
records which show the costs anticipated or the actual cost incurred in providing 7 
such benefits.  Contractors employing apprentices or trainees under approved 8 
programs shall maintain written evidence of the registration of apprenticeship 9 
programs and certification of trainee programs, the registration of the 10 
apprentices and trainees, and the ratios and wage rates prescribed in the 11 
applicable programs.  12 

 13 
(ii)(A) The Contractor shall submit weekly for each week in which any contract work is 14 

performed a copy of all payrolls to the State for transmission to the Federal 15 
Transit Administration.  The payrolls submitted shall set out accurately and 16 
completely all of the information required to be maintained under 29 CFR part 5.  17 
This information may be submitted in any form desired.  Optional Form WH-347 18 
is available for this purpose and may be purchased from the Superintendent of 19 
Documents (Federal Stock Number 029-005-00014-1), U.S. Government Printing 20 
Office, Washington, DC 20402.  The prime Contractor is responsible for the 21 
submission of copies of payrolls by all subcontractors.  22 

 
    (B) Each payroll submitted shall be accompanied by a "Statement of Compliance," 23 

signed by the Contractor or subcontractor or his or her agent who pays or 24 
supervises the payment of the persons employed under the contract and shall 25 
certify the following:  26 

 27 
(1) That the payroll for the payroll period contains the information required 28 

to be maintained under section 5.5(a)(3)(i) of Regulations, 29 CFR part 5 29 
and that such information is correct and complete;  30 

 31 
(2) That each laborer or mechanic (including each helper, apprentice, and 32 

trainee) employed on the contract during the payroll period has been 33 
paid the full weekly wages earned, without rebate, either directly or 34 
indirectly, and that no deductions have been made either directly or 35 
indirectly from the full wages earned, other than permissible deductions 36 
as set forth in Regulations, 29 CFR part 3;  37 

 38 
(3) That each laborer or mechanic has been paid not less than the applicable 39 

wage rates and fringe benefits or cash equivalents for the classification of 40 
work performed, as specified in the applicable wage determination 41 
incorporated into the contract.  42 

 43 
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    (C) The weekly submission of a properly executed certification set forth on the 1 
reverse side of Optional Form WH-347 shall satisfy the requirement for 2 
submission of the "Statement of Compliance" required by paragraph (a)(3)(ii)(B) 3 
of this section.  4 

 5 
    (D) The falsification of any of the above certifications may subject the Contractor or 6 

subcontractor to civil or criminal prosecution under section 1001 of title 18 and 7 
section 231 of title 31 of the United States Code.  8 

 9 
(iii) The Contractor or subcontractor shall make the records required under 10 

paragraph (a)(3)(i) of this section available for inspection, copying, or 11 
transcription by authorized representatives of the Federal Transit Administration 12 
or the Department of Labor, and shall permit such representatives to interview 13 
employees during working hours on the job.  If the Contractor or subcontractor 14 
fails to submit the required records or to make them available, the Federal 15 
agency may, after written notice to the Contractor, sponsor, applicant, or owner, 16 
take such action as may be necessary to cause the suspension of any further 17 
payment, advance, or guarantee of funds.  Furthermore, failure to submit the 18 
required records upon request or to make such records available may be 19 
grounds for debarment action pursuant to 29 CFR 5.12.  20 

 
4. Apprentices and Trainees 21 

(i) Apprentices - Apprentices will be permitted to work at less than the 22 
predetermined rate for the work they performed when they are employed 23 
pursuant to and individually registered in a bona fide apprenticeship program 24 
registered with the U.S. Department of Labor, Employment and Training 25 
Administration, Bureau of Apprenticeship and Training, or with a State 26 
Apprenticeship Agency recognized by the Bureau, or if a person is employed in 27 
his or her first 90 days of probationary employment as an apprentice in such an 28 
apprenticeship program, who is not individually registered in the program, but 29 
who has been certified by the Bureau of Apprenticeship and Training or a State 30 
Apprenticeship Agency (where appropriate) to be eligible for probationary 31 
employment as an apprentice.  The allowable ratio of apprentices to journeymen 32 
on the job site in any craft classification shall not be greater than the ratio 33 
permitted to the Contractor as to the entire work force under the registered 34 
program.  Any worker listed on a payroll at an apprentice wage rate, who is not 35 
registered or otherwise employed as stated above, shall be paid not less than the 36 
applicable wage rate on the wage determination for the classification of work 37 
actually performed.  In addition, any apprentice performing work on the job site 38 
in excess of the ratio permitted under the registered program shall be paid not 39 
less than the applicable wage rate on the wage determination for the work 40 
actually performed.  Where a Contractor is performing construction on a project 41 
in a locality other than that in which its program is registered, the ratios and 42 
wage rates (expressed in percentages of the journeyman's hourly rate) specified 43 
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in the Contractor's or subcontractor's registered program shall be observed.  1 
Every apprentice must be paid at not less than the rate specified in the 2 
registered program for the apprentice's level of progress, expressed as a 3 
percentage of the journeymen hourly rate specified in the applicable wage 4 
determination.  Apprentices shall be paid fringe benefits in accordance with the 5 
provisions of the apprenticeship program.  If the apprenticeship program does 6 
not specify fringe benefits, apprentices must be paid the full amount of fringe 7 
benefits listed on the wage determination for the applicable classification.  If the 8 
Administrator of the Wage and Hour Division of the U.S. Department of Labor 9 
determines that a different practice prevails for the applicable apprentice 10 
classification, fringes shall be paid in accordance with that determination.  In the 11 
event the Bureau of Apprenticeship and Training, or a State Apprenticeship 12 
Agency recognized by the Bureau, withdraws approval of an apprenticeship 13 
program, the Contractor will no longer be permitted to utilize apprentices at less 14 
than the applicable predetermined rate for the work performed until an 15 
acceptable program is approved.  16 

 17 
(ii) Trainees - Except as provided in 29 CFR 5.16, trainees will not be permitted to 18 

work at less than the predetermined rate for the work performed unless they are 19 
employed pursuant to and individually registered in a program which has 20 
received prior approval, evidenced by formal certification by the U.S. 21 
Department of Labor, Employment and Training Administration.  The ratio of 22 
trainees to journeymen on the job site shall not be greater than permitted under 23 
the plan approved by the Employment and Training Administration.  Every 24 
trainee must be paid at not less than the rate specified in the approved program 25 
for the trainee's level of progress, expressed as a percentage of the journeyman 26 
hourly rate specified in the applicable wage determination.  Trainees shall be 27 
paid fringe benefits in accordance with the provisions of the trainee program.  If 28 
the trainee program does not mention fringe benefits, trainees shall be paid the 29 
full amount of fringe benefits listed on the wage determination unless the 30 
Administrator of the Wage and Hour Division determines that there is an 31 
apprenticeship program associated with the corresponding journeyman wage 32 
rate on the wage determination which provides for less than full fringe benefits 33 
for apprentices.  Any employee listed on the payroll at a trainee rate who is not 34 
registered and participating in a training plan approved by the Employment and 35 
Training Administration shall be paid not less than the applicable wage rate on 36 
the wage determination for the classification of work actually performed.  In 37 
addition, any trainee performing work on the job site in excess of the ratio 38 
permitted under the registered program shall be paid not less than the 39 
applicable wage rate on the wage determination for the work actually 40 
performed.  In the event the Employment and Training Administration 41 
withdraws approval of a training program, the Contractor will no longer be 42 
permitted to utilize trainees at less than the applicable predetermined rate for 43 
the work performed until an acceptable program is approved.  44 
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 1 
(iii) Equal employment opportunity - The utilization of apprentices, trainees and 2 

journeymen under this part shall be in conformity with the equal employment 3 
opportunity requirements of Executive Order 11246, as amended, and 4 
29 CFR part 30.  5 

 6 
5. Compliance with Copeland Act Requirements  7 

The Contractor shall comply with the requirements of 29 CFR part 3, which are 8 
incorporated by reference in this contract.  9 
 10 

6. Subcontracts 11 
The Contractor or subcontractor shall insert in any subcontracts the clauses contained in 12 
29 CFR 5.5(a)(1) through (10) and such other clauses as the Federal Transit 13 
Administration may by appropriate instructions require, and also a clause requiring the 14 
subcontractors to include these clauses in any lower tier subcontracts.  The prime 15 
Contractor shall be responsible for the compliance by any subcontractor or lower tier 16 
subcontractor with all the contract clauses in 29 CFR 5.5.  17 
 18 

7. Contract Termination; Debarment 19 
A breach of the contract clauses in 29 CFR 5.5 may be grounds for termination of the 20 
contract, and for debarment as a Contractor and a subcontractor as provided in 21 
29 CFR 5.12.  22 
 

8. Compliance with Davis-Bacon and Related Act Requirements 23 
All rulings and interpretations of the Davis-Bacon and Related Acts contained in 24 
29 CFR parts 1, 3, and 5 are herein incorporated by reference in this contract.  25 
 26 

9. Disputes Concerning Labor Standards 27 
Disputes arising out of the labor standards provisions of this contract shall not be 28 
subject to the general disputes clause of this contract.  Such disputes shall be resolved in 29 
accordance with the procedures of the Department of Labor set forth in 29 CFR parts 5, 30 
6, and 7.  Disputes within the meaning of this clause include disputes between the 31 
Contractor (or any of its subcontractors) and the State, the U.S. Department of Labor, or 32 
the employees or their representatives.  33 
 34 

10. Certification of Eligibility 35 
(i) By entering into this contract, the Contractor certifies that neither it (nor he or 36 

she) nor any person or firm who has an interest in the Contractor's firm is a 37 
person or firm ineligible to be awarded Government contracts by virtue of 38 
section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1). 39 

 40 
(ii) No part of this contract shall be subcontracted to any person or firm ineligible 41 

for award of a Government contract by virtue of section 3(a) of the Davis-Bacon 42 
Act or 29 CFR 5.12(a)(1).  43 

 44 
(iii) The penalty for making false statements is prescribed in the U.S. Criminal Code, 45 

18 U.S.C. 1001. 46 

47 
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XV. 1 

DISADVANTAGED  BUSINESS  ENTERPRISES 2 

49 CFR Part 26 3 
 4 

The DBE program applies to all DOT-assisted contracting activities.                                         5 

The Contractor shall comply with the Disadvantaged Business Enterprise (DBE) provisions in the 6 
bid/proposal package issued by the State. 7 

 8 

XVI. 9 

ADA  ACCESS 10 

The ADA Access requirements apply to all Construction contracts.   11 
The ADA Access requirements have unlimited flow down. 12 
This provision is a restatement of the FTA Master Agreement (10/1/2013), Section 13.g. 13 
 14 

The Recipient agrees to comply with the following Federal prohibitions against discrimination 15 
on the basis of disability:  16 

(1) Federal laws, including:  17 

(a) Section 504 of the Rehabilitation Act of 1973, as amended, 29 U.S.C. § 794, 18 
which prohibits discrimination on the basis of disability in the administration of 19 
federally funded programs or activities,  20 

(b) The Americans with Disabilities Act of 1990 (ADA), as amended, 42 U.S.C. 21 
§ 12101 et seq., which requires that accessible facilities and services be made 22 
available to individuals with disabilities, but  23 

1. General. Titles I, II, and III of the ADA apply to FTA Recipients, but  24 

2. Indian Tribes. While Titles II and III of the ADA apply to Indian Tribes, Title I of 25 
the ADA exempts Indian Tribes from the definition of “employer,”  26 

(c) The Architectural Barriers Act of 1968, as amended, 42 U.S.C. § 4151 et seq., 27 
which requires that buildings and public accommodations be accessible to 28 
individuals with disabilities,  29 
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(d) Federal transit law, specifically 49 U.S.C. § 5332, which now includes disability as 1 
a prohibited basis for discrimination, and  2 

(e) Other applicable laws and amendments pertaining to access for seniors or 3 
individuals with disabilities,  4 

(2) Federal regulations, including: 5 

(a) U.S. DOT regulations, “Transportation Services for Individuals with Disabilities 6 
(ADA),” 49 C.F.R. part 37,  7 

(b) U.S. DOT regulations, “Nondiscrimination on the Basis of Disability in Programs 8 
and Activities Receiving or Benefiting from Federal Financial Assistance,” 9 
49 C.F.R. part 27,  10 

(c) U.S. DOT regulations, “Transportation for Individuals with Disabilities: Passenger 11 
Vessels,” 49 C.F.R. part 39, 12 

(d) Joint U.S. Architectural and Transportation Barriers Compliance Board  13 

(U.S. ATBCB) and U.S. DOT regulations, “Americans With Disabilities (ADA) 14 
Accessibility Specifications for Transportation Vehicles,” 36 C.F.R. part 1192 and 15 
49 C.F.R. part 38,  16 

(e) U.S. DOJ regulations, “Nondiscrimination on the Basis of Disability in State and 17 
Local Government Services,” 28 C.F.R. part 35,  18 

(f) U.S. DOJ regulations, “Nondiscrimination on the Basis of Disability by Public 19 
Accommodations and in Commercial Facilities,” 28 C.F.R. part 36,  20 

(g) U.S. EEOC, “Regulations to Implement the Equal Employment Provisions of the 21 
Americans with Disabilities Act,” 29 C.F.R. part 1630,  22 

(h) U.S. Federal Communications Commission regulations, “Telecommunications 23 
Relay Services and Related Customer Premises Equipment for Persons with 24 
Disabilities,” 47 C.F.R. part 64, Subpart F,  25 

(i) U.S. ATBCB regulations, “Electronic and Information Technology Accessibility 26 
Standards,” 36 C.F.R. part 1194, and  27 

(j) FTA regulations, “Transportation for Elderly and Handicapped Persons,” 49 C.F.R. 28 
part 609, and 29 

(3) Other applicable Federal civil rights and nondiscrimination guidance.  30 
31 
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XVII. 1 

SUBCONTRACT  WORK  COMPLETION  AND   2 

PROMPT  PAY  OF  RETAINAGE 3 

Source:  WSDOT General Special Provisions, Sec. 1-08.1(1).OPT.1.GR1 4 

The following procedures shall apply to all subcontracts entered into as a part of this Contract:   5 

On all projects, the Contractor shall certify to the actual amounts paid to Disadvantaged, 6 
Minority, Women’s, or Small Business Enterprise firms that were used as Subcontractors, lower 7 
tier Subcontractors, manufacturers, regular dealers, or service providers on the Contract. This 8 
Certification shall be submitted to the Engineer on a monthly basis each month between 9 
Execution of the Contract and Physical Completion of the contract using the application 10 
available at: https://remoteapps.wsdot.wa.gov/mapsdata/tools/dbeparticipation. The monthly 11 
report is due 20 calendar days following the end of the month. A monthly report shall be 12 
submitted for every month between Execution of the Contract and Physical Completion 13 
regardless of whether payments were made or work occurred. 14 

The Contractor shall comply with the requirements of RCW 39.04.250, 39.76.011, 39.76.020, 15 
and 39.76.040, in particular regarding prompt payment to Subcontractors.  Whenever the 16 
Contractor withholds payment to a Subcontractor for any reason including disputed amounts, 17 
the Contractor shall provide notice to the Subcontractor with a copy to the Contracting Agency 18 
identifying the reason for the withholding and a clear description of what the Subcontractor 19 
must do to have the withholding released.  Following receipt of a progress payment from the 20 
Contracting Agency, a Monthly Payment Summary form shall be submitted to the Engineer in 21 
PDF format within 20 calendar days.  The Monthly Payment Summary shall include all 22 
Subcontractors that completed Work that was paid on the progress estimate by the Contracting 23 
Agency.  Retainage withheld by the Contractor prior to completion of the Subcontractors work 24 
is exempt from reporting as a payment withheld and is not included in the withheld amount.  25 
The Monthly Payment Summary form is available from the Engineer. The Contracting Agency’s 26 
copy of the notice to Subcontractor for deferred payments shall be submitted with the Monthly 27 
Payment Summary.   28 

1-08.1(1) Prompt Payment, Subcontract Completion and Return of Retainage Withheld 29 

The following procedure shall apply to all subcontracts entered into as a part of this Contract: 30 

Requirements 31 

1. Upon request, the Engineer will provide a copy of any or all progress payment 32 
estimates, with regard to contract payments to any interested party to the project. 33 

2. The Contractor shall make payment to the Lower Tier Subcontractor not later than ten 34 
calendar days after receipt of payment for work satisfactorily completed by the Lower 35 
Tier Subcontractor, to the extent of the Lower Tier Subcontractor’s interest therein. 36 

3. In the event the Contractor believes they have the right under the Contract or 37 
Subcontract to withhold payment in part or whole from a Lower Tier Subcontractor 38 
they shall provide immediate notification to that Lower Tier Subcontractor and the 39 
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Engineer.  The notice shall include an accounting of payments to date, the value and 1 
reason for the withheld amount, and an explanation of what must be done to have the 2 
withheld amount released.  The Lower Tier Subcontractor shall be paid within eight 3 
calendar days after the Subcontractor completes the remedial action identified. 4 

4. Every subcontract and lower tier subcontract shall have a dispute resolution process 5 
incorporated for resolving issues between the parties to the subcontract, or one shall 6 
be established as necessary. 7 

5. If the parties agree, the WSDOT will make a third party neutral available provided the 8 
parties to the dispute agree that the cost of doing so is split between them. 9 

6. The Engineer shall withhold the same amount of funds from the Contractor as was 10 
withheld if the issue is not resolved by the next progress estimate. 11 

7. Failure by a Contractor or Subcontractor to comply with these requirements may result 12 
in one or more of the following: 13 

a) Reflected in the Prime Contractor’s Performance Evaluation. 14 

b) Withholding of payments until the Contractor or Subcontractor complies 15 

c) Cancellation, termination or suspension of the Contract, in whole or in part. 16 

d) Sanctions as provided by the Contract, including Section 1-07.11 when 17 
applicable; subcontract; or by law under applicable prompt payment statutes 18 
including RCW 39.04.250. 19 

8. The Subcontractor shall make a written request to the Contractor for the release of the 20 
Subcontractor’s retainage or retainage bond. 21 

9. Within 10 calendar days of the request, the Contractor shall determine if the 22 
subcontract has been satisfactorily completed including any required lien releases, 23 
documentation and material testing and shall inform the Subcontractor, in writing, of 24 
the Contractor’s determination. 25 

10. If the Contractor determines that the subcontract has been satisfactorily completed, 26 
the Subcontractor’s retainage or retainage bond shall be released by the Contractor 27 
within 10 calendar days from the date of the written notice.  If the Contractor 28 
determines that the Subcontractor has not achieved satisfactory completion of the 29 
subcontract, the Contractor must provide the Subcontractor with written notice, 30 
stating specifically why the subcontract Work is not satisfactorily completed and what 31 
has to be done to achieve completion. The Contractor shall release the Subcontractor’s 32 
retainage or retainage bond within 10 calendar days after the Subcontractor has 33 
satisfactorily completed the Work identified in the notice. 34 

12. In determining whether satisfactory completion has been achieved, the Contractor may 35 
require the Subcontractor to provide documentation such as certifications and 36 
releases, showing that all laborers, lower-tiered Subcontractors, suppliers of material 37 
and equipment, and others involved in the Subcontractor’s Work have been paid in 38 
full. The Contractor may also require any documentation from the Subcontractor that 39 
is required by the subcontract or by the Contract between the Contractor and 40 
Contracting Agency or by law such as affidavits of wages paid, material acceptance 41 
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certifications and releases from applicable governmental agencies to the extent that 1 
they relate to the Subcontractor’s Work. 2 

13. If the Contractor fails to comply with the requirements of the Specification and the 3 
Subcontractor’s retainage or retainage bond is wrongfully withheld, the Subcontractor 4 
may seek recovery against the Contractor under applicable prompt pay statutes in 5 
addition to any other remedies provided for by the subcontract or by law. 6 

Conditions 7 

1. This clause does not create a contractual relationship between the Contracting Agency 8 
and any Subcontractor as stated in Section 1-08.1. Also, it is not intended to bestow 9 
upon any Subcontractor, the status of a third-party beneficiary to the Contract 10 
between the Contracting Agency and the Contractor. 11 

2. This Section of the Contract does not apply to retainage withheld by the Contracting 12 
Agency from monies earned by the Contractor. The Contracting Agency shall continue 13 
to process the release of that retainage based upon the Completion Date of the project 14 
as defined in Section 1-08.5 Time for Completion and in accordance with the 15 
requirements and procedures set forth in RCW 60.28. 16 

Payment 17 
The Contractor shall be solely responsible for any additional costs involved in paying 18 
retainage to the Subcontractors prior to total project completion. Those costs shall be 19 
incidental to the respective Bid items. 20 

 21 

22 
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XVIII. 1 

CARGO  PREFERENCE 2 

46 U.S.C. 1241 3 

46 CFR Part 381 4 

 5 
The Cargo Preference requirements apply to all contracts involving equipment, materials, or 6 
commodities which may be transported by ocean vessels.  7 
 8 
The Cargo Preference requirements apply to all subcontracts when the subcontract may be 9 
involved with the transport of equipment, material or commodities by ocean vessel. 10 
 11 
Cargo Preference - Use of United States-Flag Vessels - The Contractor agrees: a. to use privately 12 
owned United States-Flag commercial vessels to ship at least 50 percent of the gross tonnage 13 
(computed separately for dry bulk carriers, dry cargo liners, and tankers) involved, whenever 14 
shipping any equipment, material, or commodities pursuant to the underlying contract to the 15 
extent such vessels are available at fair and reasonable rates for United States-Flag commercial 16 
vessels; b. to furnish within 20 working days following the date of loading for shipments 17 
originating within the United States or within 30 working days following the date of leading for 18 
shipments originating outside the United States, a legible copy of a rated, "on-board" 19 
commercial ocean bill-of-lading in English for each shipment of cargo described in the 20 
preceding paragraph to the Division of National Cargo, Office of Market Development, Maritime 21 
Administration, Washington, DC 20590 and to the FTA recipient (through the Contractor in the 22 
case of a subcontractor's bill-of-lading.) c. to include these requirements in all subcontracts 23 
issued pursuant to this contract when the subcontract may involve the transport of equipment, 24 
material, or commodities by ocean vessel. 25 

26 
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XIX. 1 

FLY  AMERICA 2 

49 U.S.C. 40118 3 

41 CFR Part 301-10 4 

 5 
The Fly America requirements apply to the transportation of persons or property, by air, 6 
between a place in the U.S. and a place outside the U.S., or between places outside the U.S., 7 
when the FTA will participate in the costs of such air transportation. Transportation on a foreign 8 
air carrier is permissible when provided by a foreign air carrier under a code share agreement 9 
when the ticket identifies the U.S. air carrier's designator code and flight number. 10 
Transportation by a foreign air carrier is also permissible if there is a bilateral or multilateral air 11 
transportation agreement to which the U.S. Government and a foreign government are parties 12 
and which the Federal DOT has determined meets the requirements of the Fly America Act. 13 
 14 
The Fly America requirements flow down from FTA recipients and subrecipients to first tier 15 
contractors, who are responsible for ensuring that lower tier contractors and subcontractors 16 
are in compliance.  17 
 18 
Fly America Requirements - The Contractor agrees to comply with 49 U.S.C. 40118 (the "Fly 19 
America" Act) in accordance with the General Services Administration's regulations at 20 
41 CFR Part 301-10, which provide that recipients and subrecipients of Federal funds and their 21 
contractors are required to use U.S. Flag air carriers for U.S. Government-financed international 22 
air travel and transportation of their personal effects or property, to the extent such service is 23 
available, unless travel by foreign air carrier is a matter of necessity, as defined by the Fly 24 
America Act. The Contractor shall submit, if a foreign air carrier was used, an appropriate 25 
certification or memorandum adequately explaining why service by a U.S. flag air carrier was 26 
not available or why it was necessary to use a foreign air carrier and shall, in any event, provide 27 
a certificate of compliance with the Fly America requirements. The Contractor agrees to include 28 
the requirements of this section in all subcontracts that may involve international air 29 
transportation. 30 

31 
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XX. 1 
SEISMIC  SAFETY  REQUIREMENTS 2 

 3 
42 U.S.C. 7701 et seq.   4 

49 CFR Part 41 5 
 6 
The Seismic Safety requirements apply only to contracts for the construction of new buildings 7 
or additions to existing buildings. 8 
 9 
The Seismic Safety requirements flow down from FTA recipients and subrecipients to first tier 10 
contractors to assure compliance with the applicable building standards for Seismic Safety, 11 
including the work performed by all subcontractors. 12 
 13 
Seismic Safety - The Contractor agrees that any new building or addition to an existing building 14 
will be designed and constructed in accordance with the standards for Seismic Safety required 15 
in Department of Transportation Seismic Safety Regulations 49 CFR Part 41 and will certify to 16 
compliance to the extent required by the regulation. The Contractor also agrees to ensure that 17 
all work performed under this Contract including work performed by a subcontractor is in 18 
compliance with the standards required by the Seismic Safety Regulations and the certification 19 
of compliance issued on the project. 20 

 21 
XXI. 22 

RECYCLED  PRODUCTS 23 

42 U.S.C. 6962 24 
40 CFR Part 247 25 

Executive Order 12873 26 

 27 
The Recycled Products requirements apply to all contracts for items designated by the EPA, 28 
when the purchaser or contractor procures $10,000 or more of one of these items during the 29 
fiscal year, or has procured $10,000 or more of such items in the previous fiscal year, using 30 
Federal funds. New requirements for "recovered materials" will become effective May 1, 1996. 31 
These new regulations apply to all procurement actions involving items designated by the EPA, 32 
where the procuring agency purchases $10,000 or more of one of these items in a fiscal year, or 33 
when the cost of such items purchased during the previous fiscal year was $10,000. 34 

 35 
Recovered Materials - The Contractor agrees to comply with all the requirements of 36 
Section 6002 of the Resource Conservation and Recovery Act (RCRA), as amended (42 U.S.C. 37 
6962), including but not limited to the regulatory provisions of 40 CFR Part 247, and Executive 38 
Order 12873, as they apply to the procurement of the items designated in Subpart B of 40 CFR 39 
Part 247. 40 

41 
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XXII. 1 

CONFORMANCE  WITH  ITS   2 

NATIONAL  ARCHITECTURE 3 

23 U.S.C. 517 4 

 5 
The Conformance with ITS National Architecture requirements apply to contracts for Intelligent 6 
Transportation System (ITS) projects.  7 
 8 

 9 

XXIII. 10 

BREACHES  AND  DISPUTE  RESOLUTION 11 

49 CFR Part 18 12 
FTA Circular 4220.1F 13 

The Contractor shall comply with the “Disputes and Claims", "Claims Resolution", “Termination 14 
of Contract” and other applicable Sections of the WSDOT Standard Specifications.  15 

 16 

XXIV. 17 

TERMINATION 18 

The Contractor shall comply with the “Termination of Contract” Section of the WSDOT Standard 19 
Specifications. 20 

21 
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XXV. 1 

SPECIAL  NOTIFICATION  REQUIREMENTS  FOR  STATES 2 

Section 42, FTA Master Agreement for  3 
agreements authorized by  4 

49 U.S.C. chapter 53 and Title 23, U.S.C. 5 

 6 
This provision is a restatement of the FTA Master Agreement (10/1/2013), Section 42. 7 
 8 
To the extent required under Federal law, the State, as the Recipient, agrees to provide the 9 
following information about FTA funding for State Programs or Projects:  10 

a. Types of Information.  The State will provide information including:  11 

(1) Identification of FTA as the Federal agency providing the Federal funds for the 12 
Program or Project,  13 

(2) The Catalog of Federal Domestic Assistance Number of the Program from which 14 
the Federal funding for the Program or Project is authorized, and  15 

 16 
(3) The amount of Federal funds FTA has provided for the Program or Project, and  17 

 18 
b.  Documents.  The State will provide the information required under this provision in the 19 

following documents:  20 

(1) Requests for proposals,  21 

(2) Solicitations,  22 

(3) Grant or cooperative agreement applications,  23 

(4) Forms,  24 

(5) Notifications,  25 

(6) Press releases, and  26 

(7) Other publications.  27 

28 
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XXVI. 1 

INCORPORATION  OF  FEDERAL  TRANSIT  ADMINISTRATION  TERMS 2 

 3 
FTA Circular 4220.1F 4 

 5 
 6 

The incorporation of FTA terms applies to all contracts.  7 
The incorporation of FTA terms has unlimited flow down.  8 

Incorporation of Federal Transit Administration (FTA) Terms 9 

The preceding provisions include, in part, certain Standard Terms and Conditions required by 10 
DOT, whether or not expressly set forth in the preceding contract provisions.  All contractual 11 
provisions required by DOT, as set forth in FTA Circular 4220.1F, are hereby incorporated by 12 
reference.  Anything to the contrary herein notwithstanding, all FTA mandated terms shall be 13 
deemed to control in the event of a conflict with other provisions contained in this Agreement.  14 
The Contractor shall not perform any act, fail to perform any act, or refuse to comply with any 15 
State requests which would cause the State to be in violation of the FTA terms and conditions. 16 

 17 

( END ) 18 
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Attachment M 1 
Disadvantaged Business Enterprise Participation 2 

 3 
The Disadvantaged Business Enterprise (DBE) requirements of 49 CFR Part 26 and 4 
USDOT’s official interpretations (i.e., Questions & Answers) apply to this Contract.  5 
Failure to comply with the requirements of this Specification may result in sanctions as 6 
provided by the Contract. 7 
 8 

DBE Abbreviations and Definitions 9 
Broker/Packager– A business firm that provides a bona fide service, such as 10 
professional, technical, consultant or managerial services and assistance in the 11 
procurement of essential personnel, facilities, equipment, materials, or 12 
supplies required for the performance of the Contract; or, persons/companies 13 
who arrange or expedite transactions. 14 
 15 
Disadvantaged Business Enterprise (DBE) – A business firm certified by the 16 
Washington State Office of Minority and Women’s Business Enterprises, as 17 
meeting the criteria outlined in 49 CFR 26 regarding DBE certification. 18 
 19 
Commercially Useful Function (CUF) 20 
49 CFR 26.55(c)(1) defines commercially useful function as: “A DBE performs a 21 
commercially useful function when it is responsible for execution of the work of 22 
the contract and is carrying out its responsibilities by actually performing, 23 
managing, and supervising the work involved. To perform a commercially 24 
useful function, the DBE must also be responsible, with respect to materials 25 
and supplies used on the contract, for negotiating price, determining quality 26 
and quantity, ordering the material, and installing (where applicable) and 27 
paying for the material itself. To determine whether a DBE is performing a 28 
commercially useful function, you must evaluate the amount of work 29 
subcontracted, industry practices, whether the amount the firm is to be paid 30 
under the contract is commensurate with the work it is actually performing 31 
and the DBE credit claimed for its performance of the work, and other relevant 32 
factors.” 33 
 34 
DBE Commitment – The percentage of the MACC the contractor indicates will 35 
be subcontracted to Disadvantaged Business Enterprises.  The DBE 36 
Commitment will be incorporated into the contract and shall be considered a 37 
contract requirement. Any changes to the DBE Commitment shall require the 38 
Engineer’s prior written approval. 39 
 40 
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DBE Goal – An assigned numerical percentage of the MACC.  The Contracting 1 
Agency has established a Contract Goal in the amount of: 12% of the MACC, 2 
including all adjustments to the MACC during the term of the Contract..    3 
 4 
DBE Directory of Certified Firms – A publication listing all Minority, Women, 5 
and Disadvantaged Business Enterprises  currently certified by the Washington 6 
State Office of Minority and Women’s Business Enterprises (OMWBE). The on-7 
line Directory is available to contractors for their use in identifying and 8 
soliciting interest from DBE firms whose participation on a contract may be 9 
counted toward achievement of the assigned DBE Goal. 10 
 11 
Description of Work – Specific descriptions of work that the DBE is certified to 12 
perform, as identified in the OMWBE Directory of Certified Firms, under the 13 
DBE’s profile page. 14 
 15 
Good Faith Efforts – Efforts to achieve the DBE Goal or other requirements of 16 
this part which, by their scope, intensity, and appropriateness to the objective, 17 
can reasonably be expected to fulfill the program requirement. 18 
 19 
Manufacturer (DBE) – A DBE firm that operates or maintains a factory or 20 
establishment that produces on the premises the materials, supplies, articles, 21 
or equipment required under the Contract.  A DBE Manufacturer shall produce 22 
finished goods or products from raw or unfinished material or purchase and 23 
substantially alters goods and materials to make them suitable for 24 
construction use before reselling them. 25 
 26 
Maximum Allowable Construction Cost (MACC) – The maximum cost of the 27 
Work to construct the Project, including a percentage for risk contingency, 28 
negotiated support services, provisional sums (if any), and approved change 29 
orders. 30 
 31 
Regular Dealer (DBE) – A DBE firm that owns, operates, or maintains a store, 32 
warehouse, or other establishment in which the materials or supplies required 33 
for the performance of a Contract are bought, kept in stock, and regularly sold 34 
to the public in the usual course of business. To be a Regular Dealer, the DBE 35 
firm shall engage in, as its principal business and in its own name, the 36 
purchase and sale of the products in question. A Regular Dealer in such items 37 
as steel, cement, gravel, stone, and petroleum products need not keep such 38 
products in stock if it owns or operates distribution equipment. Brokers and 39 
packagers shall not be regarded as Regular Dealers within the meaning of this 40 
definition. 41 

 42 
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DBE Eligibility/Selection of DBEs 1 
A Directory of Certified Firms is available at the OMWBE web site.  A description of 2 
specific items of work that a DBE is certified to perform is shown in the directory 3 
on the DBE’s profile page. 4 

 5 
Crediting DBE Participation 6 
Every DBE Subcontractors must be certified by OMWBE before the subcontract on 7 
which it is participating is executed. 8 
 9 
DBE participation cannot be counted toward the Contractor’s contract goal until 10 
the amount being counted has actually been paid to the DBE.   11 
The following are some examples of what may be counted as DBE participation. In 12 
all cases the DBE must be certified for the work being considered and must be 13 
capable of performing a CUF during the execution of the Work. 14 
 15 

DBE Prime Contractor 16 
A DBE Contractor may only take credit for that portion of the total dollar value 17 
of the Contract equal to the distinct, clearly defined portion of the Work that 18 
the DBE performs with its own forces. 19 
 20 
DBE Subcontractor 21 
Only that portion of the total dollar value of the subcontract equal to the 22 
distinct, clearly defined portion of the Work that the DBE performs with its 23 
own forces.  Include the cost of supplies and materials obtained by the DBE for 24 
its work on the contract, and equipment leased by the DBE. 25 
 26 
The supplies, materials, and equipment purchased or leased from the 27 
Contractor or its affiliate shall not be credited.  Including any Contractor’s 28 
resources available to DBE subcontractors at no cost. 29 
 30 
If a DBE subcontracts a portion of the Work of its contract to another firm, the 31 
value of the subcontracted Work may be counted toward the DBE Goal only if 32 
the DBE’s Lower-Tier Subcontractor is also a DBE.  Work subcontracted to a 33 
non-DBE does not count towards the DBE Goal. 34 
 35 
Count expenditures toward DBE Goal only if the DBE is performing a 36 
commercially useful function (CUF) on that contract. 37 
 38 
DBE Subcontract and Lower Tier Subcontract Documents 39 
There must be a subcontract agreement that complies with 49 CFR Part 26 and 40 
fully describes the distinct elements of Work committed to be performed by 41 
the DBE. The subcontract agreement shall incorporate requirements of the 42 
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primary Contract. Subcontract agreements of all tiers, including lease 1 
agreements shall be readily available at the project site for the Engineer to 2 
review. 3 
 4 
DBE Broker/Packager 5 
The value of fees or commissions charged by a DBE Broker or a DBE behaving 6 
in a manner of a Broker for providing a bona fide service, such as professional, 7 
technical, consultant, managerial services, or for providing bonds or insurance 8 
will only be credited towards meeting the DBE Goal if the firm is determined 9 
to be performing a CUF. 10 
 11 
Trucking 12 
The DBE trucking firm receives credit for the value of the transportation 13 
services it provides on the Contract using trucks it owns or leases, licenses, 14 
insures, and operates with drivers it employs. 15 
 16 
The Work that a DBE trucking firm performs with trucks it leases from other 17 
certified DBE trucking firms qualify for 100% DBE credit. If the DBE leases 18 
trucks from a non-DBE truck leasing company and uses its own employees as 19 
drivers, it is entitled to DBE credit for the total value of these hauling services. 20 
 21 
Only the fees/commissions the DBE receives for arranging the transportation 22 
services provided is credited when trucks are leased from non-DBE trucking 23 
firm.  The trucking Work subcontracted to any non-DBE trucking firm will not 24 
receive credit for Work done on the project. 25 
 26 
Truck registration and lease agreements shall be readily available at the 27 
project site for the Engineer review. 28 
 29 
DBE Manufacturer and DBE Regular Dealer 30 
If materials or supplies are obtained from a DBE Manufacturer, 100 percent of 31 
the cost of materials or supplies can count toward the DBE Goal.  The DBE 32 
Manufacturer shall be certified as such by OMWBE. 33 
 34 
Sixty percent (60%) of the cost of materials or supplies purchased from a DBE 35 
Regular Dealer may be credited toward meeting the DBE Goal.  If the role of 36 
the DBE Regular Dealer is determined to be that of a Broker, then the DBE 37 
credit shall be limited to the fee or commission it receives for its services.  38 
Regular Dealer status is granted on a Contract-by-Contract basis. 39 
 40 
A firm wishing to be approved as a Regular Dealer must submit a request in 41 
writing to WSDOT for approval, no later than ten working days prior to 42 
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subcontract Bid opening. The Approved Regular Dealers List is published on 1 
WSDOT’s Office of Equal Opportunity (OEO) web site. 2 
 3 
Purchase of materials or supplies from a DBE which is neither a manufacturer 4 
nor a regular dealer, (i.e. Broker) only the fees or commissions charged for 5 
assistance in the procurement of the materials and supplies, or fees or 6 
transportation changes for the delivery of materials or supplies required on a 7 
job site, can count toward DBE Goal, provided the fees are not excessive as 8 
compared with fees customarily allowed for similar services.  The cost of the 9 
materials and supplies themselves cannot be counted toward DBE Goal. 10 
 11 
Note: Requests to be listed as a Regular Dealer will only be processed if the 12 

requesting firm is certified by the Office of Minority and Women’s 13 
Business Enterprises in a NAICS code that fall within the 42XXXX 14 
NAICS Wholesale code section. 15 

 16 
Disadvantaged Business Enterprise Utilization Certification FORM # 272-056 EF 17 
The Contractor shall properly complete and submit a Disadvantaged Business 18 
Enterprise Utilization Certification for any proposed early subcontracting associated 19 
with negotiations of the MACC, and for any subcontracting packages that are put out 20 
for bid after the MACC has been negotiated.  A Disadvantaged Business Enterprise 21 
Utilization Certification (WSDOT Form 272-056 EF) is included as Division 00 52 55 22 
Attachment N for this purpose, and this form is also available from the Engineer, along 23 
with instructions on how to properly fill out the form. 24 
 25 
The Contractor is advised that the item listed below when listed in the Utilization 26 
Certification must have their amounts reduced to the percentages shown and 27 
those reduced amounts will be the amount applied towards meeting the DBE Goal. 28 
 29 

 Regular dealer at 60% 30 
 31 
Disadvantaged Business Enterprise Written Confirmation Document(s) FORM 32 
# 422-031 EF 33 
The Contractor shall submit, together with its Disadvantaged Business Enterprise 34 
Utilization Certification (WSDOT Form 272-056 EF), a Disadvantaged Business 35 
Enterprise Written Confirmation Document (completed and signed by the DBE) for 36 
each DBE firm listed in the Contractor’s completed Disadvantaged Business 37 
Enterprise Utilization Certification. Failure to do so will result in the associated 38 
participation being disallowed. 39 
 40 
The Confirmation Documents provide confirmation from the DBEs that they are 41 
participating in the Contract as provided in  the Utilization Certification. 42 
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 1 
A Disadvantaged Business Enterprise Written Confirmation Document (form 2 
No. 422-031 EF) is included as Division 00 52 55 Attachment O for this purpose, and 3 
this form is also available from the Engineer, along with instructions on how to 4 
properly fill out the form.  5 
 6 
It is prohibited for the Contractor to require a DBE to submit a Written 7 
Confirmation Document with any part of the form left blank.  Should the 8 
Contracting Agency determine that a Written Confirmation Document was signed 9 
by a DBE that was not complete; the validity of the document comes into question 10 
and the associated DBE participation may not receive credit. 11 
 12 
Good Faith Efforts (GFE) 13 
The Contractor shall demonstrate a good faith effort to achieve the DBE Goal.  14 
Achieving the DBE Goal may be accomplished in one of two ways, as follows: 15 
 16 

1. By meeting the DBE Goal 17 
The best indication of GFE is to document, through submission of the 18 
Disadvantaged Business Enterprise Utilization Certification and supporting  19 
Disadvantaged Business Enterprise Written Confirmation Document(s) that 20 
the Contractor has obtained enough DBE participation to meet or exceed 21 
the assigned DBE Goal. That being the case, no additional GFE 22 
documentation is required. Or; 23 

 24 
2. By documentation that the Contractor made adequate GFE to meet the 25 

DBE Goal 26 
The Contractor may demonstrate a GFE in whole or part through GFE 27 
documentation ONLY IN THE EVENT a Contractor’s efforts to solicit 28 
sufficient DBE participation have been unsuccessful.  In this case, the 29 
Contractor must supply GFE documentation in addition to the 30 
Disadvantaged Business Enterprise Utilization Certification, and supporting 31 
Disadvantaged Business Enterprise (DBE) Written Confirmation 32 
Document(s). 33 
 34 

The Contractor shall demonstrate a GFE during the life of the Contract to attain the 35 
DBE Goal as assigned to the project. 36 
 37 
Based upon all the relevant documentation submitted, the Contracting Agency 38 
shall determine whether the Contractor has demonstrated sufficient GFE to 39 
achieve DBE participation. The Contracting Agency will make a fair and reasonable 40 
judgment of whether, if the Contractor did not meet the DBE Goal through 41 
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participation, the Contractor nevertheless made adequate good faith efforts as 1 
demonstrated by the GFE documentation. 2 
 3 
Good Faith Effort (GFE) Documentation 4 
The following is a list of types of actions, which would be considered as part of the 5 
Contractor’s GFE to achieve DBE participation. It is not intended to be a mandatory 6 
checklist, nor is it intended to be exclusive or exhaustive. Other factors or types of 7 
efforts may be relevant in appropriate cases. 8 
 9 

1. Soliciting through all reasonable and available means (e.g. attendance at 10 
preconstruction meetings, advertising and/or written notices) the interest 11 
of all certified DBEs who have the capability to perform the Work of the 12 
Contract. The Contractor must solicit this interest within sufficient time to 13 
allow the DBEs to respond to the solicitation. The Contractor must 14 
determine with certainty if the DBEs are interested by taking appropriate 15 
steps to follow up initial solicitations. 16 

 17 
2. Selecting portions of the Work to be performed by DBEs in order to 18 

increase the likelihood that the DBE Goal will be achieved. This includes, 19 
where appropriate, breaking out contract Work items into economically 20 
feasible units to facilitate DBE participation, even when the Contractor 21 
might otherwise prefer to perform these Work items with its own forces. 22 

 23 
3. Providing interested DBEs with adequate information about the Plans, 24 

Specifications, and requirements of the Contract in a timely manner to 25 
assist them in responding to a solicitation. 26 

 27 
a. Negotiating in good faith with interested DBEs. It is the Contractor’s 28 

responsibility to make a portion of the Work available to DBE 29 
subcontractors and suppliers and to select those portions of the Work 30 
or material needs consistent with the available DBE subcontractors 31 
and suppliers, so as to facilitate DBE participation. Evidence of such 32 
negotiation includes the names, addresses, and telephone numbers of 33 
DBEs that were considered; a description of the information provided 34 
regarding the Plans and Specifications for the Work selected for 35 
subcontracting; and evidence as to why additional agreements could 36 
not be reached for DBEs to perform the Work. 37 

 38 
b. A Contractor using good business judgment would consider a number 39 

of factors in negotiating with subcontractors, including DBE 40 
subcontractors, and would take a firm’s price and capabilities as well 41 
as the DBE Goal into consideration. However, the fact that there may 42 
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be some additional costs involved in finding and using DBEs is not in 1 
itself sufficient reason for a Contractor’s failure to meet the DBE Goal, 2 
as long as such costs are reasonable. Also, the ability or desire of a 3 
Contractor to perform the Work of a Contract with its own 4 
organization does not relieve the Contractor of the responsibility to 5 
make Good Faith Efforts. Contractors are not, however, required to 6 
accept higher quotes from DBEs if the price difference is excessive or 7 
unreasonable. 8 

 9 
4. Not rejecting DBEs as being unqualified without sound reasons based on a 10 

thorough investigation of their capabilities. The Contractor’s standing 11 
within its industry, membership in specific groups, organizations, or 12 
associations and political or social affiliations (for example union vs. 13 
non-union employee status) are not legitimate causes for the rejection or 14 
non-solicitation of DBE’s in the Contractor’s efforts to meet the DBE Goal. 15 

 16 
5. Making efforts to assist interested DBEs in obtaining bonding, lines of 17 

credit, or insurance as required by the recipient or Contractor. 18 
 19 

6. Making efforts to assist interested DBEs in obtaining necessary equipment, 20 
supplies, materials, or related assistance or services. 21 

 22 
7. Effectively using the services of available minority/women community 23 

organizations; minority/women contractors’ groups; local, State, and 24 
Federal minority/women business assistance offices; and other 25 
organizations as allowed on a case-by-case basis to provide assistance in 26 
the recruitment and placement of DBEs. 27 

 28 
8. Documentation of GFE must include copies of each DBE and non-DBE 29 

subcontractor quotes submitted to the Contractor when a non-DBE 30 
subcontractor is selected over a DBE for Work on the Contract.  (see 49 31 
CFR Part26.53(b)(2)(vi) & Appendix A) 32 

 33 
Procedures Between Subcontract Award and Execution 34 
After award and prior to execution of any subcontracts with certified DBE’s, the 35 
Contractor shall provide the additional information described below. Failure to 36 
comply may result in sanctions as provided by the Contract. 37 

1. Additional information for all successful DBEs as shown on the 38 
Disadvantaged Business Enterprise Utilization Certification: 39 
 40 
a. Correct business name, federal employee identification number (if 41 

available), and mailing address. 42 
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 1 
b. List of all MACC or preconstruction services items (with a clear 2 

description of the Work to be performed) assigned to each successful 3 
DBE, including the dollar value. 4 

 5 
c. Description of partial items (if any) to be sublet to each successful DBE 6 

specifying the Work committed under each item to be performed and 7 
including the dollar value of the DBE portion.   8 

 9 
d. Total amounts shown for each DBE shall match the amount shown on 10 

the Disadvantaged Business Enterprise Utilization Certification.  A 11 
breakdown that does not conform to the Disadvantaged Business 12 
Enterprise Utilization Certification or that demonstrates a different 13 
amount of DBE participation than that included in the Disadvantaged 14 
Business Enterprise Utilization Certification will be returned for 15 
correction. 16 

 17 
2. A list of all firms who submitted a bid or quote in attempt to participate in 18 

this project whether they were successful or not.  Include the business 19 
name and mailing address. 20 
 21 

Note: The firms identified by the Contractor may be contacted by the 22 
Contracting Agency to solicit general information as follows: age of the 23 
firm and average of its gross annual receipts over the past three-years. 24 

 25 
Commercially Useful Function (CUF) 26 
The Contractor may only take credit for the payments made for Work 27 
performed by a DBE that is determined to be performing a CUF.  This applies 28 
to all DBEs performing Work on a project, if the Contractor wants to receive 29 
credit for their participation. The Contracting Agency will conduct CUF reviews 30 
to ascertain whether DBEs are performing a CUF.  A DBE performs a CUF when 31 
it is carrying out its responsibilities of its contract by actually performing, 32 
managing, and supervising the Work involved. The DBE must be responsible 33 
for negotiating price; determining quality and quantity; ordering the material 34 
and installing (where applicable); and paying for the material itself.  If a DBE 35 
does not perform “all” of these functions on a furnish-and-install contract, it 36 
has not performed a CUF and the cost of materials cannot be counted toward 37 
DBE Goal. Leasing of equipment from a leasing company is allowed. However, 38 
leasing/purchasing equipment from the Contractor is not allowed.  Lease 39 
agreements shall be readily available for review by the Contracting Agency. 40 
 41 
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In order for a DBE traffic control company to be considered to be performing a 1 
CUF, the DBE must be in control of its work inclusive of supervision.  The DBE 2 
shall employ a Traffic Control Supervisor who is directly involved in the 3 
management and supervision of the traffic control employees and services. 4 
 5 
The DBE does not perform a CUF if its role is limited to that of an extra 6 
participant in a transaction, contract, or project through which the funds are 7 
passed in order to obtain the appearance of DBE participation. 8 
 9 
The Contracting Agency will use the following factors in determining whether 10 
a DBE trucking company is performing a CUF: 11 
 12 

 The DBE shall be responsible for the management and supervision of 13 
the entire trucking operation.  The owner demonstrates business 14 
related knowledge, shows up on site and is active in running the 15 
business. 16 
 17 

 The DBE finances are independently controlled by the DBE. 18 
 19 
 The DBE shall with its own workforce, operate at least one fully 20 

licensed, insured, and operational truck used on the Contract.  21 
Employees are shown exclusively on the DBE payroll. 22 

 23 
 The DBE may lease trucks without drivers from a non-DBE truck 24 

leasing company.  If the DBE leases trucks from a non-DBE truck 25 
leasing company and uses its own employees as drivers, it is entitled 26 
to credit for the total value of these hauling services. 27 

 28 
 Lease agreements for trucks shall indicate that the DBE has exclusive 29 

use of and control over the truck. This does not preclude the leased 30 
truck from working for others provided it is with the consent of the 31 
DBE and the lease provides the DBE absolute priority for use of the 32 
leased truck. 33 

 34 
 Leased trucks shall display the name and identification number of the 35 

DBE.  36 
 37 

 Leased trucks shall be driven by DBE employees included in the DBE’s 38 
payroll. 39 

 40 
The DBE may lease trucks from another DBE including a DBE owner-operator.  41 
The DBE who leases trucks from another DBE shall claim participation for the 42 
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total value of the transportation services the lessee DBE provides on the 1 
Contract. 2 
 3 
Joint Checking 4 
A joint check is issued by a Contractor to a Subcontractor and to a material 5 
supplier for items or services to be incorporated into a project. 6 
 7 
A joint check agreement must be approved by the Engineer and requested by 8 
the DBE involved using Division 00 52 55 Attachment Q - DBE Joint Check 9 
Request Form (DOT Form 272-053) prior to its use.  The form must 10 
accompany the DBE Joint Check Agreement between the parties involved, 11 
including the conditions of the arrangement and expected use of the joint 12 
checks. 13 
 14 
The approval to use joint checks and the use will be closely monitored by the 15 
Engineer.  To receive DBE credit for performing a CUF with respect to 16 
obtaining materials and supplies, a DBE must “be responsible for negotiating 17 
price, determining quality and quantity, ordering the material and installing 18 
(where applicable) and paying for the material itself.”  The Contractor shall 19 
submit DBE Joint Check Request Form for the Engineer approval prior to using 20 
a joint check.   21 
 22 
Material costs paid by the Contractor directly to the material supplier are not 23 
allowed.  If proper procedures are not followed or the Engineer determines 24 
that the arrangement results in lack of independence for the DBE involved, no 25 
DBE credit will be given for the DBE’s participation as it relates to the material 26 
cost. 27 
 28 
Prompt Payment 29 
Refer to Article XVII of Division 00 73 73 for Prompt Payment requirements 30 
associated with this contract. 31 
 32 
Reporting 33 
All certified DBE Work is reported. The Contractor shall submit a Monthly 34 
Report of Amounts Credited as DBE Participation to the Engineer each month, 35 
regardless of whether payments were made or Work occurred, between 36 
Execution of the Contract and the final amounts paid to DBE contractor or 37 
Completion of the Contract using the application available at: 38 
https://remoteapps.wsdot.wa.gov/mapsdata/tools/dbeparticipation/. The 39 
monthly report is due 20 calendar days following the end of the month. After 40 
Execution of the Contract, the Contractor shall send an e-mail to 41 
DBEPAdmin@wsdot.wa.gov containing the following information: the first and 42 
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last name, e-mail address, title and phone number of the person that will be 1 
submitting the above documents for the Contractor. The e-mail shall include 2 
the WSDOT contract number they will be reporting on. After receipt of this 3 
information by WSDOT, the Contractor will receive an e-mail containing their 4 
username and password for the application and a link to the application. 5 
Reporting instructions are available in the application. 6 
 7 
In the event that the payments to a DBE contractor have been made by an 8 
entity other than the Contractor, as in the case of a lower-tier Subcontractor 9 
or supplier, then the Contractor shall obtain evidence of payments from the 10 
paying entity and report these payments to the Engineer. 11 
 12 
 13 

Changes in Work Committed to DBE 14 
The Contractor shall utilize the DBEs to perform the work and supply the materials 15 
for which each is committed unless approved in writing, and in advance, by the 16 
Engineer.  The Contractor shall not be entitled to any payment for work or material 17 
completed by the Contractor or subcontractors that was committed to be 18 
completed by the DBEs. 19 
 20 

Owner Initiated Changes 21 
The Engineer will consider the impact on DBE participation in instances where 22 
the Engineer changes Work that was committed to a DBE at the time of 23 
Contract Award.  In such instances, the Contractor shall not be required to 24 
substitute for the Work but is encouraged to do so.  The Engineer may direct 25 
DBE participation or solicitation of DBEs as part of a change order. 26 

 27 
Contractor-Initiated Changes 28 
The Contractor cannot reduce the amount of work of a DBE without good 29 
cause, even if the Contractor continues to meet the DBE Commitment through 30 
other means.  Reducing a DBE’s Commitment is viewed as a partial DBE 31 
termination, subject to the procedures below. 32 
 33 
Original Quantity Under runs 34 
In the event that Work committed to a DBE firm underruns the original 35 
planned quantities the Contractor is encouraged to substitute the remaining 36 
applicable Work to another DBE but is not required to do so. 37 
 38 
Contractor Proposed DBE Substitutions 39 
Requests to substitute a DBE must be for good cause (see DBE termination 40 
process below), and requires the prior written approval of the Engineer.  After 41 
receiving a written termination with good cause approval from the Engineer, 42 
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the Contractor may only replace a DBE with another certified DBE.  When any 1 
changes encountered between Award and Execution of a subcontract that 2 
result in a substitution of DBE, the substitute DBE must have been certified 3 
prior to the due date for bids on the subcontract.  4 
  5 
DBE Termination 6 
Termination of a DBE (or an approved substitute DBE) is only allowed in whole 7 
or in part with prior written approval of the Engineer.  The Contractor must 8 
have good cause to terminate a DBE.   9 
 10 
Good cause typically includes situations where the DBE Subcontractor is 11 
unable or unwilling to perform the work of its subcontract.  Good cause may 12 
exist if: 13 
 14 

 The DBE fails or refuses to execute a written contract. 15 
 16 
 The DBE fails or refuses to perform the Work of its subcontract in a 17 

way consistent with normal industry standards. 18 
 19 

 The DBE fails or refuses to meet the Contractor’s reasonable 20 
nondiscriminatory bond requirements. 21 

 22 
 The DBE becomes bankrupt, insolvent, or exhibits credit 23 

unworthiness. 24 
 25 

 The DBE is ineligible to work on public works projects because of 26 
suspension and debarment proceedings pursuant to federal law or 27 
applicable State law. 28 

 29 
 The DBE voluntarily withdraws from the project, and provides written 30 

notice of its withdrawal. 31 
 32 

 The DBE’s work is deemed unsatisfactory by the Engineer and not in 33 
compliance with the contract. 34 

 35 
 The DBE’s owner dies or becomes disabled with the result that the 36 

DBE is unable to complete its Work on the contract. 37 
 38 
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Good cause does not exist if: 1 
 2 

 The Contractor seeks to terminate a DBE so that the Contractor can 3 
self-perform the Work. 4 

 5 
 The Contractor seeks to terminate a DBE so the Contractor can 6 

substitute another DBE contractor or non-DBE contractor after 7 
Contract Award. 8 

 9 
 The failure or refusal of the DBE to perform its Work on the 10 

subcontract results from the bad faith or discriminatory action of the 11 
Contractor (e.g., the failure of the Contractor to make timely 12 
payments or the unnecessary placing of obstacles in the path of the 13 
DBE’s Work). 14 

 15 
Prior to requesting termination, the Contractor shall give notice in writing to 16 
the DBE with a copy to the Engineer of its intent to request to terminate DBE 17 
Work and the reasons for doing so.  The DBE shall have five (5) working days 18 
to respond to the Contractor’s notice.  The DBE’s response shall either support 19 
the termination or advise the Engineer and the Contractor of the reasons it 20 
objects to the termination of its subcontract. 21 
 22 
When a DBE is terminated, or fails to complete its work on the contract for 23 
any reason, the Contractor shall substitute with another DBE, substitute other 24 
DBE participation or provide documentation of GFE.  A plan to achieve the DBE 25 
Commitment shall be submitted to the Engineer within 2 working days of the 26 
approval of termination or the Contract shall be suspended until such time the 27 
substitution plan is submitted. 28 
 29 
Decertification/Graduation 30 
When a DBE is “decertified” or “graduates” from the DBE program during the 31 
course of the Contract, the participation of that DBE shall continue to count 32 
towards the DBE Goal as long as the subcontract with the DBE was executed 33 
prior to the decertification notice. The Contractor is obligated to substitute 34 
when a DBE does not have an executed subcontract agreement at the time of 35 
decertification/graduation. 36 
 37 
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Consequences of Non-Compliance 1 
Breach of Contract 2 
Each contract with a Contractor (and each subcontract the Contractor signs 3 
with a Subcontractor) must include the following assurance clause:  4 
 5 
The Contractor, subrecipient, or Subcontractor shall not discriminate on the 6 
basis of race, color, national origin, or sex in the performance of this contract.  7 
The Contractor shall carry out applicable requirements of 49 CFR Part 26 in the 8 
award and administration of DOT-assisted contracts.  Failure by the Contractor 9 
to carry out these requirements is a material breach of this contract, which 10 
may result in the termination of this contract or such other remedy as the 11 
recipient deems appropriate, which may include, but is not limited to: 12 
 13 

(1) Withholding monthly progress payments; 14 
 15 
(2) Assessing sanctions; 16 
 17 
(3) Liquidated damages; and/or 18 
 19 
(4) Disqualifying the Contractor from future bidding as non-responsible. 20 

 21 
Notice  22 
If the Contractor or any Subcontractor, Consultant, Regular Dealer, or service 23 
provider is deemed to be in non-compliance, the Contractor will be informed 24 
in writing, by certified mail by the Engineer that sanctions will be imposed for 25 
failure to meet the DBE Commitment and/or submit documentation of good 26 
faith efforts.  The notice will state the specific sanctions to be imposed which 27 
may include impacting a Contractor or other entity’s ability to participate in 28 
future contracts.  29 
 30 

Sanctions 31 
If it is determined that the Contractor’s failure to meet all or part of the DBE 32 
Commitment is due to the Contractor’s inadequate good faith efforts throughout 33 
the life of the Contract, including failure to submit timely, required Good Faith 34 
Efforts information and documentation, the Contractor may be required to pay 35 
DBE penalty equal to the amount of the unmet Commitment, in addition to the 36 
sanctions outlined in Section 1-07.11(5). 37 

 38 
Payment 39 
Compensation for all costs involved with complying with the conditions of this 40 
Specification and any other associated DBE requirements is included in payment 41 
for the associated Contract items of Work, except otherwise provided in the 42 
Specifications. 43 
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Attachment P 1 
Voluntary Disadvantaged Business Enterprise Participation 2 

 3 
The Disadvantaged Business Enterprise (DBE) requirements of 49 CFR Part 26 and 4 
USDOT’s official interpretations (i.e., Questions & Answers) apply to this Contract. As 5 
such, the requirements of this Contract are to make affirmative efforts to solicit DBEs, 6 
provide information on who submitted a Bid or quote and to report DBE participation 7 
quarterly as described elsewhere in these Contract Provisions. No preference will be 8 
included in the evaluation of Bids/Proposals, no minimum level of DBE participation 9 
shall be required as a Condition of Award and Bids/Proposals may not be rejected or 10 
considered non-responsive on that basis. 11 

 12 
DBE Abbreviations and Definitions 13 

Broker/Packager– A business firm that provides a bona fide service, such as 14 
professional, technical, consultant or managerial services and assistance in the 15 
procurement of essential personnel, facilities, equipment, materials, or 16 
supplies required for the performance of the Contract.  Or, 17 
persons/companies who arrange or expedite transactions. 18 
 19 
Disadvantaged Business Enterprise (DBE) – A business firm certified by the 20 
Washington State Office of Minority and Women’s Business Enterprises, as 21 
meeting the criteria outlined in 49 CFR 26 regarding DBE certification. 22 
 23 
Commercially Useful Function (CUF) 24 
49 CFR 26.55(c)(1) defines commercially useful function as: “A DBE performs a 25 
commercially useful function when it is responsible for execution of the work of 26 
the contract and is carrying out its responsibilities by actually performing, 27 
managing, and supervising the work involved. To perform a commercially 28 
useful function, the DBE must also be responsible, with respect to materials 29 
and supplies used on the contract, for negotiating price, determining quality 30 
and quantity, ordering the material, and installing (where applicable) and 31 
paying for the material itself. To determine whether a DBE is performing a 32 
commercially useful function, you must evaluate the amount of work 33 
subcontracted, industry practices, whether the amount the firm is to be paid 34 
under the contract is commensurate with the work it is actually performing 35 
and the DBE credit claimed for its performance of the work, and other relevant 36 
factors.” 37 
 38 
DBE Directory of Certified Firms – A publication listing all Minority, Women, 39 
and Disadvantaged Business Enterprises  currently certified by the Washington 40 
State Office of Minority and Women’s Business Enterprises (OMWBE). The on-41 
line Directory is available to contractors for their use in identifying and 42 
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soliciting interest from DBE firms whose participation on a contract may be 1 
credited. 2 
 3 
Description of Work – Specific descriptions of work that the DBE is certified to 4 
perform, as identified in the OMWBE Directory of Certified Firms, under the 5 
DBE’s profile page. 6 
 7 
Manufacturer (DBE) – A DBE firm that operates or maintains a factory or 8 
establishment that produces on the premises the materials, supplies, articles, 9 
or equipment required under the Contract.  A DBE Manufacturer shall produce 10 
finished goods or products from raw or unfinished material or purchase and 11 
substantially alters goods and materials to make them suitable for 12 
construction use before reselling them. 13 

 14 
Regular Dealer (DBE) – A DBE firm that owns, operates, or maintains a store, 15 
warehouse, or other establishment in which the materials or supplies required 16 
for the performance of a Contract are bought, kept in stock, and regularly sold 17 
to the public in the usual course of business. To be a Regular Dealer, the DBE 18 
firm shall engage in, as its principal business and in its own name, the 19 
purchase and sale of the products in question. A Regular Dealer in such items 20 
as steel, cement, gravel, stone, and petroleum products need not keep such 21 
products in stock if it owns or operates distribution equipment. Brokers and 22 
packagers shall not be regarded as Regular Dealers within the meaning of this 23 
definition. 24 

 25 
Contractors are encouraged to: 26 

 27 
1. Advertise opportunities for Subcontractors or suppliers in a timely and 28 

reasonably designed manner to provide notice of the opportunity to DBEs 29 
capable of performing the Work. All advertisements should include a 30 
Contract Provision encouraging participation by DBE firms. This may be 31 
accomplished through general advertisements (e.g. newspapers, journals, 32 
etc.) or by soliciting Bids/Proposals directly from DBEs. 33 

 34 
Note: A Directory of Certified DBE Firms denoting the Description of 35 

Work the DBE Contractors are certified to perform is available at:  36 
 37 

www.omwbe.wa.gov/certification/index.shtml. 38 
 39 
The directory provides a plain language on the Description of 40 
Work that the listed DBE’s have been certified by the Office of 41 
Minority and Women’s Business Enterprises (OMWBE) to 42 
perform.   43 

 44 
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2. Establish delivery schedules that encourage participation by DBEs and 1 
other small businesses. 2 

 3 
3. Participate with a DBE as a joint venture. 4 

 5 
DBE Eligibility/Selection of DBEs for Reporting Purposes Only 6 
Contractor may take credit for DBEs utilized on the Agreement for Preconstruction 7 
Services only if the firm is certified for the Work being performed.  8 
 9 
Absent a mandatory goal, all DBE participation that is attained on this project will 10 
be considered as “race neutral” participation and shall be reported as such. 11 

 12 
Crediting DBE Participation for Reporting Purposes 13 

 14 
DBE Prime Contractor 15 
Only take credit for that portion of the total dollar value of the Contract equal 16 
to the distinct, clearly defined portion of the Work that the DBE Prime 17 
Contractor performs with its own forces. 18 

 19 
DBE Subcontractor 20 
Only that portion of the total dollar value of the subcontract equal to the 21 
distinct, clearly defined portion of the Work that the DBE performs with its 22 
own forces.  Include the cost of supplies and materials obtained by the DBE for 23 
its work on the contract, and equipment leased by the DBE.  24 
 25 
The supplies, materials, and equipment purchased or leased from the 26 
Contractor or its affiliate shall not be credited, including any Contractor’s 27 
resources available to DBE subcontractors at no cost. 28 
 29 
If a DBE subcontracts a portion of the Work of its contract to another firm, the 30 
value of the subcontracted Work may be credited only if the DBE’s Lower-Tier 31 
Subcontractor is also a DBE.  Work subcontracted to a non-DBE shall not be 32 
credited. 33 
 34 
DBE subcontract and Lower Tier subcontract Documents 35 
There must be a subcontract agreement that complies with 49 CFR Part 26 and 36 
fully describes the distinct elements of Work committed to be performed by 37 
the DBE. The subcontract agreement shall incorporate requirements of the 38 
primary Contract. Subcontract agreements of all tiers, including lease 39 
agreements shall be readily available at the project site for the Engineer 40 
review. 41 
 42 
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DBE Broker/Packager 1 
Only the value of fees or commissions charged by a DBE Broker or a DBE 2 
behaving in a manner of a Broker for providing a bona fide service, such as 3 
professional, technical, consultant, managerial services, or for providing bonds 4 
or insurance will only be credited if the firm is determined to be performing a 5 
CUF. 6 
 7 
Trucking 8 
The DBE trucking firm receives credit for the value of the transportation 9 
services it provides on the Contract using trucks it owns or leases, licenses, 10 
insures, and operates with drivers it employs. 11 
 12 
The Work that a DBE trucking firm performs with trucks it leases from other 13 
certified DBE trucking firms qualify for 100% DBE credit. If the DBE leases 14 
trucks from a non-DBE truck leasing company and uses its own employees as 15 
drivers, it is entitled to credit for the total value of these hauling services. 16 
 17 
Only the fees/commissions the DBE receives for arranging the transportation 18 
services provided is credited when trucks are leased from non-DBE trucking 19 
firm.  The trucking Work subcontracted to any non-DBE trucking firm will not 20 
receive credit for Work done on the project. 21 
 22 
Truck registration and lease agreements shall be readily available at the 23 
project site for the Engineer review. 24 

 25 
DBE Manufacturer and DBE Regular Dealer 26 
If materials or supplies are obtained from a DBE Manufacturer, 100 percent of 27 
the cost of materials or supplies can be credited.  The DBE Manufacturer shall 28 
be certified as such by OMWBE.   29 
 30 
Sixty percent (60%) of the cost of materials or supplies purchased from a DBE 31 
Regular Dealer may be credited.  If the role of the DBE Regular Dealer is 32 
determined to be that of a Broker, then the DBE credit shall be limited to the 33 
fee or commission it receives for its services.  Regular Dealer status is granted 34 
on a Contract-by-Contract basis.   35 
 36 
A firm wishing to be approved as a Regular Dealer must submit a request in 37 
writing to WSDOT for approval, no later than ten working days prior to Bid 38 
opening. The Approved Regular Dealers List is published on WSDOT’s Office of 39 
Equal Opportunity (OEO) web site. 40 
 41 
Purchase of materials or supplies from a DBE which is neither a manufacturer 42 
nor a regular dealer, (i.e. Broker) only the fees or commissions charged for 43 
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assistance in the procurement of the materials and supplies, or fees or 1 
transportation changes for the delivery of materials or supplies required on a 2 
job site, can be credited, provided the fees are not excessive as compared with 3 
fees customarily allowed for similar services.  The cost of the materials and 4 
supplies themselves cannot be counted toward the DBE participation.  5 
 6 
Note: Requests to be listed as a Regular Dealer will only be processed if the 7 

requesting firm is certified by the Office of Minority and Women’s 8 
Business Enterprises in a NAICS code that fall within the 42XXXX 9 
NAICS Wholesale code section. 10 

 11 
 12 

Procedures Between Award and Execution 13 
After Award and prior to Execution, the Contractor shall provide the additional 14 
information described below.  15 

1. Additional information for all successful DBEs as shown on the 16 
Disadvantaged Business Enterprise Utilization Certification: 17 
 18 
a. Correct business name, federal employee identification number (if 19 

available), and mailing address. 20 
 21 
b. List of all Bid items (with a clear description of the Work to be 22 

performed) assigned to each successful DBE, including the dollar 23 
value. 24 

 25 
c. Description of partial items (if any) to be sublet to each successful DBE 26 

specifying the Work committed under each item to be performed and 27 
including the dollar value of the DBE portion.   28 

 29 
2. A list of all firms who submitted a bid or quote in attempt to participate in 30 

this project whether they were successful or not.  Include the business 31 
name and mailing address. 32 
 33 

Note: The firms identified by the Contractor may be contacted by the 34 
Contracting Agency to solicit general information as follows: age of the 35 
firm and average of its gross annual receipts over the past three-years. 36 

 37 
Procedures after Execution 38 
Commercially Useful Function (CUF) 39 
The Contractor may only take credit for the payments made for Work 40 
performed by a DBE that is determined to be performing a CUF.  This applies 41 
to all DBEs performing Work on a project. The Contracting Agency  will 42 
conduct CUF reviews to ascertain whether DBEs are performing a CUF.  A DBE 43 
performs a CUF when it is carrying out its responsibilities of its contract by 44 
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actually performing, managing, and supervising the Work involved. The DBE 1 
must be responsible for negotiating price; determining quality and quantity; 2 
ordering the material and installing (where applicable); and paying for the 3 
material itself.  If a DBE does not perform “all” of these functions on a furnish-4 
and-install contract, it has not performed a CUF and the cost of materials 5 
cannot be credited. Leasing of equipment from a leasing company is allowed. 6 
However, leasing/purchasing equipment from the Contractor is not allowed.  7 
Lease agreements shall be readily available for review by the Contracting 8 
Agency. 9 
  10 
In order for a DBE traffic control company to be considered to be performing a 11 
CUF, the DBE must be in control of its work inclusive of supervision.  The DBE 12 
shall employ a Traffic Control Supervisor who is directly involved in the 13 
management and supervision of the traffic control employees and services.     14 
 15 
The DBE does not perform a CUF if its role is limited to that of an extra 16 
participant in a transaction, contract, or project through which the funds are 17 
passed in order to obtain the appearance of DBE participation. 18 
 19 
The Contracting Agency will use the following factors in determining whether 20 
a DBE trucking company is performing a CUF: 21 
 22 

 The DBE shall be responsible for the management and supervision of 23 
the entire trucking operation.  The owner demonstrates business 24 
related knowledge, shows up on site and is active in running the 25 
business.   26 
 27 

 The DBE finances are independently controlled by the DBE. 28 
 29 
 The DBE shall with its own workforce, operate at least one fully 30 

licensed, insured, and operational truck used on the Contract.  31 
Employees are shown exclusively on the DBE payroll. 32 

 33 
 The DBE may lease trucks without drivers from a non-DBE truck 34 

leasing company.  If the DBE leases trucks from a non-DBE truck 35 
leasing company and uses its own employees as drivers, it is entitled 36 
to credit for the total value of these hauling services. 37 

 38 
 Lease agreements for trucks shall indicate that the DBE has exclusive 39 

use of and control over the truck. This does not preclude the leased 40 
truck from working for others provided it is with the consent of the 41 



Washington State Department of Transportation – Ferries Division 
Seattle Multimodal Terminal at Colman Dock Project 
 

 
 
RFFP Attachment to Addendum No.1 00 52 55 Attachment P 
May 26, 2015 Page  7  of  8 

DBE and the lease provides the DBE absolute priority for use of the 1 
leased truck.   2 

 3 
 Leased trucks shall display the name and identification number of the 4 

DBE.  5 
 6 

 Leased trucks shall be driven by DBE employees included in the DBE’s 7 
payroll. 8 

 9 
The DBE may lease trucks from another DBE including a DBE owner-operator.  10 
The DBE who leases trucks from another DBE shall claim participation for the 11 
total value of the transportation services the lessee DBE provides on the 12 
Contract. 13 
 14 
Joint Checking 15 
A joint check is issued by a Contractor to a Subcontractor and to a material 16 
supplier for items or services to be incorporated into a project.  17 
 18 
A joint check agreement must be approved by the Engineer and requested by 19 
the DBE involved using the DBE Joint Check Request Form (form #      ) prior to 20 
its use.  The form must accompany the DBE Joint Check Agreement between 21 
the parties involved, including the conditions of the arrangement and 22 
expected use of the joint checks.  23 
 24 
The approval to use joint checks and the use will be closely monitored by the 25 
Engineer.  To receive DBE credit for performing a CUF with respect to 26 
obtaining materials and supplies, a DBE must “be responsible for negotiating 27 
price, determining quality and quantity, ordering the material and installing 28 
(where applicable) and paying for the material itself.”  The Contractor shall 29 
submit DBE Joint Check Request Form for the Engineer approval prior to using 30 
a joint check.   31 
 32 
Material costs paid by the Contractor directly to the material supplier is not 33 
allowed.  If proper procedures are not followed or the Engineer determines 34 
that the arrangement results in lack of independence for the DBE involved, no 35 
DBE credit will be given for the DBE’s participation as it relates to the material 36 
cost. 37 
 38 
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Prompt Payment 1 
Refer to Article XVII of Division 00 73 73 for Prompt Payment requirements 2 
associated with this contract. 3 
 4 
Reporting 5 
All certified DBE Work is reported. The Contractor shall submit a Monthly 6 
Report of Amounts Credited as DBE Participation to the Engineer each month, 7 
regardless of whether payments were made or Work occurred, between 8 
Execution of the Contract and the final amounts paid to DBE contractor or 9 
Completion of the Contract using the application available at: 10 
https://remoteapps.wsdot.wa.gov/mapsdata/tools/dbeparticipation/. The 11 
monthly report is due 20 calendar days following the end of the month. After 12 
Execution of the Contract, the Contractor shall send an e-mail to 13 
DBEPAdmin@wsdot.wa.gov containing the following information: the first and 14 
last name, e-mail address, title and phone number of the person that will be 15 
submitting the above documents for the Contractor. The e-mail shall include 16 
the WSDOT contract number they will be reporting on. After receipt of this 17 
information by WSDOT, the Contractor will receive an e-mail containing their 18 
username and password for the application and a link to the application. 19 
Reporting instructions are available in the application. 20 
 21 
In the event that the payments to a DBE contractor have been made by an 22 
entity other than the Contractor, as in the case of a lower-tier Subcontractor 23 
or supplier, then the Contractor shall obtain evidence of payments from the 24 
paying entity and report these payments to the Engineer. 25 
 26 

 27 
Consequences of Non-Compliance 28 

Each contract with a Contractor (and each subcontract the Contractor signs 29 
with a Subcontractor) must include the following assurance clause:  30 
 31 

The Contractor, subrecipient, or Subcontractor shall not discriminate on 32 
the basis of race, color, national origin, or sex in the performance of this 33 
contract.  The Contractor shall carry out applicable requirements of 49 34 
CFR Part 26 in the award and administration of DOT-assisted contracts.  35 
Failure by the Contractor to carry out these requirements is a material 36 
breach of this contract, which may result in the termination of this 37 
contract or such other remedy as the recipient deems appropriate. 38 
 39 

Payment 40 
Compensation for all costs involved with complying with the conditions of this 41 
Specification and any other associated DBE requirements is included in payment 42 
for the associated Contract items of Work, except otherwise provided in the 43 
Specifications. 44 



 

DBE Joint Check 
Request Form

Name of DBE Contract Number 

Name of Prime Contractor Item Number(s) 

Name of Material Supplier 

Who Requested Joint Check Utilization

 DBE  Prime Contractor  Material Supplier

WSDOT will closely monitor the use of joint checks. To receive DBE credit for performing a commercially 
useful function with respect to obtaining materials and supplies, a DBE must “be responsible for negotiating 
price, determining quality and quantity, ordering the material and installing (where applicable) and paying 
for the material itself.” Only when a DBE meets all of these requirements should credit be counted for the 
procurement of the items by the DBE. Please refer to the attached Procedures for Using Joint Checks under 
the Disadvantaged Business Program for qualifying conditions. If proper procedures are not followed or 
WSDOT determines that the arrangement results in lack of independence for the DBE involved, no credit for 
the DBE’s participation as it relates to the material cost will be counted toward the contract goal requirement.

I have read and understand the above information and have attached a copy of the Joint Check Agreement 
relating to this request. I hereby acknowledge that the information provided on this form is true and accurate.

Authorized DBE Representative

Signature Title Date

Authorized Material Supplier Representative

Signature Title Date

Authorized Prime Contractor Representative

Signature Title Date

WSDOT USE ONLY
Date Received: WSDOT Representative:

 Approved     Denied Note: Do not process this request without a signed copy (all parties) of the 
Joint Check Agreement, statement of history, and any related policies.

Comments: 
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Procedures for using Joint Checks under the Disadvantaged Business 
Enterprise (DBE) Program

A joint check is a “two party” check payable to two parties. Typically, a joint check is issued by a prime 
contractor to a subcontractor and to a material supplier to be incorporated into a project.

WSDOT understands that prime contractors, subcontractors and suppliers may wish to use joint check 
arrangements for a variety of legitimate reasons, such as assuring that timely payment will be for the 
supplier’s items. However, WSDOT also understands that the use of joint checks can raise questions about 
whether it is proper to count DBE credit for the items purchased using the joint check.

When joint checks are utilized, DBE credit toward the contract goal will only be allowed when the DBE is 
performing a “commercially useful function” in accordance with 49 CFR 26.55(c)(1):

“A DBE performs a commercially useful function when it is responsible for execution of the work of the contract 
and is carrying out its responsibilities by actually performing, managing, and supervising the work involved. To 
perform a commercially useful function, the DBE must also be responsible, with respect to the materials and 
supplies used on the contract, for negotiating price, determining quality and quantity, ordering the material, 
and installing (where applicable), and paying for the material itself.”

The following conditions will apply to payments to DBE subcontractors and material vendors using joint 
checks. WSDOT will closely monitor the use of joint checks to ensure that such a practice does not erode the 
independence of the DBE nor inhibit the DBE’s ability to perform a commercially useful function. Joint checks 
will not be allowed simply for the convenience of the prime contractor. Failure to follow these conditions may 
disqualify DBE participation or adversely impact a contractor’s bidding status.

1.
the DBE involved using the DBE Joint Check Request Form provided by WSDOT; 

2. A formalized Joint Check Agreement between the parties involved (including the conditions of the
arrangement and expected use of the joint checks) must accompany the DBE Joint Check Request Form;

3. Joint checks should be focused on accomplishing the procurement of materials needed for a particular

4. The DBE will remain responsible for the other elements of 26.55(c)(1);

5.
contractors “negotiated” price;

6. DBE must release the joint check to the material supplier (upon determining that the material supplier

7. DBEs must be more than an extra participant in releasing the check to the material supplier;

8. Prime contractors must make joint checks available to all contract participants, and may not be
restrictive to any one participant; and

9. All parties involved in a formalized joint check agreement must provide WSDOT (upon request) with
any documentation deemed necessary to substantiate compliance.
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REQUIRED CONTRACT PROVISIONS FEDERAL-AID CONSTRUCTION CONTRACTS 
FHWA-1273 --  Revised May 1, 2012 

I.  General   
II. Nondiscrimination
III. Nonsegregated Facilities
IV. Davis-Bacon and Related Act Provisions
V. Contract Work Hours and Safety Standards Act Provisions 
VI. Subletting or Assigning the Contract
VII. Safety: Accident Prevention
VIII. False Statements Concerning Highway Projects
IX. Implementation of Clean Air Act and Federal Water Pollution Control Act
X.  Compliance with Governmentwide Suspension and Debarment Requirements 
XI. Certification Regarding Use of Contract Funds for Lobbying

ATTACHMENTS 

A. Employment and Materials Preference for Appalachian Development Highway System or 
Appalachian Local Access Road Contracts (included in Appalachian contracts only) 

I.  GENERAL 

1. Form FHWA-1273 must be physically incorporated in each construction contract funded
under Title 23 (excluding emergency contracts solely intended for debris removal).  The 
contractor (or subcontractor) must insert this form in each subcontract and further require its 
inclusion in all lower tier subcontracts (excluding purchase orders, rental agreements and other 
agreements for supplies or services).   

The applicable requirements of Form FHWA-1273 are incorporated by reference for work done 
under any purchase order, rental agreement or agreement for other services.  The prime 
contractor shall be responsible for compliance by any subcontractor, lower-tier subcontractor or 
service provider.   

Form FHWA-1273 must be included in all Federal-aid design-build contracts, in all subcontracts 
and in lower tier subcontracts (excluding subcontracts for design services, purchase orders, 
rental agreements and other agreements for supplies or services).  The design-builder shall be 
responsible for compliance by any subcontractor, lower-tier subcontractor or service provider. 

Contracting agencies may reference Form FHWA-1273 in bid proposal or request for proposal 
documents, however, the Form FHWA-1273 must be physically incorporated (not referenced) in 
all contracts, subcontracts and lower-tier subcontracts (excluding purchase orders, rental 
agreements and other agreements for supplies or services related to a construction contract). 

2. Subject to the applicability criteria noted in the following sections, these contract provisions
shall apply to all work performed on the contract by the contractor's own organization and with 
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2

the assistance of workers under the contractor's immediate superintendence and to all work 
performed on the contract by piecework, station work, or by subcontract. 

3. A breach of any of the stipulations contained in these Required Contract Provisions may be
sufficient grounds for withholding of progress payments, withholding of final payment, 
termination of the contract, suspension / debarment or any other action determined to be 
appropriate by the contracting agency and FHWA. 

4. Selection of Labor: During the performance of this contract, the contractor shall not use
convict labor for any purpose within the limits of a construction project on a Federal-aid highway 
unless it is labor performed by convicts who are on parole, supervised release, or probation.  
The term Federal-aid highway does not include roadways functionally classified as local roads 
or rural minor collectors. 

II. NONDISCRIMINATION

The provisions of this section related to 23 CFR Part 230 are applicable to all Federal-aid 
construction contracts and to all related construction subcontracts of $10,000 or more.  The 
provisions of 23 CFR Part 230 are not applicable to material supply, engineering, or 
architectural service contracts.   

In addition, the contractor and all subcontractors must comply with the following policies: 
Executive Order 11246, 41 CFR 60, 29 CFR 1625-1627, Title 23 USC Section 140, the 
Rehabilitation Act of 1973, as amended (29 USC 794), Title VI of the Civil Rights Act of 1964, as 
amended, and related regulations including 49 CFR Parts 21, 26 and 27; and 23 CFR Parts 
200, 230, and 633. 

The contractor and all subcontractors must comply with:  the requirements of the Equal 
Opportunity Clause in 41 CFR 60-1.4(b) and, for all construction contracts exceeding $10,000, 
the Standard Federal Equal Employment Opportunity Construction Contract Specifications in 41 
CFR 60-4.3. 

Note: The U.S. Department of Labor has exclusive authority to determine compliance with 
Executive Order 11246 and the policies of the Secretary of Labor including 41 CFR 60, and 29 
CFR 1625-1627.  The contracting agency and the FHWA have the authority and the 
responsibility to ensure compliance with Title 23 USC Section 140, the Rehabilitation Act of 
1973, as amended (29 USC 794), and Title VI of the Civil Rights Act of 1964, as amended, and 
related regulations including 49 CFR Parts 21, 26 and 27; and 23 CFR Parts 200, 230, and 633. 

The following provision is adopted from 23 CFR 230, Appendix A, with appropriate revisions to 
conform to the U.S. Department of Labor (US DOL) and FHWA requirements.   

1. Equal Employment Opportunity: Equal employment opportunity (EEO) requirements not to
discriminate and to take affirmative action to assure equal opportunity as set forth under laws, 
executive orders, rules, regulations (28 CFR 35, 29 CFR 1630, 29 CFR 1625-1627, 41 CFR 60 
and 49 CFR 27) and orders of the Secretary of Labor as modified by the provisions prescribed 
herein, and imposed pursuant to 23 U.S.C. 140 shall constitute the EEO and specific affirmative 
action standards for the contractor's project activities under this contract. The provisions of the 
Americans with Disabilities Act of 1990 (42 U.S.C. 12101 et seq.) set forth under 28 CFR 35 
and 29 CFR 1630 are incorporated by reference in this contract. In the execution of this 
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contract, the contractor agrees to comply with the following minimum specific requirement 
activities of EEO: 

a. The contractor will work with the contracting agency and the Federal Government to ensure
that it has made every good faith effort to provide equal opportunity with respect to all of its 
terms and conditions of employment and in their review of activities under the contract. 

b. The contractor will accept as its operating policy the following statement:

"It is the policy of this Company to assure that applicants are employed, and that employees 
are treated during employment, without regard to their race, religion, sex, color, national origin, 
age or disability.  Such action shall include: employment, upgrading, demotion, or transfer; 
recruitment or recruitment advertising; layoff or termination; rates of pay or other forms of 
compensation; and selection for training, including apprenticeship, pre-apprenticeship, and/or 
on-the-job training." 

2. EEO Officer: The contractor will designate and make known to the contracting officers an
EEO Officer who will have the responsibility for and must be capable of effectively administering 
and promoting an active EEO program and who must be assigned adequate authority and 
responsibility to do so. 

3. Dissemination of Policy: All members of the contractor's staff who are authorized to hire,
supervise, promote, and discharge employees, or who recommend such action, or who are 
substantially involved in such action, will be made fully cognizant of, and will implement, the 
contractor's EEO policy and contractual responsibilities to provide EEO in each grade and 
classification of employment.  To ensure that the above agreement will be met, the following 
actions will be taken as a minimum: 

a. Periodic meetings of supervisory and personnel office employees will be conducted before
the start of work and then not less often than once every six months, at which time the 
contractor's EEO policy and its implementation will be reviewed and explained.  The meetings 
will be conducted by the EEO Officer. 

b. All new supervisory or personnel office employees will be given a thorough indoctrination
by the EEO Officer, covering all major aspects of the contractor's EEO obligations within thirty 
days following their reporting for duty with the contractor. 

c. All personnel who are engaged in direct recruitment for the project will be instructed by the
EEO Officer in the contractor's procedures for locating and hiring minorities and women. 

d. Notices and posters setting forth the contractor's EEO policy will be placed in areas readily
accessible to employees, applicants for employment and potential employees. 

e. The contractor's EEO policy and the procedures to implement such policy will be brought to
the attention of employees by means of meetings, employee handbooks, or other appropriate 
means.

4. Recruitment: When advertising for employees, the contractor will include in all
advertisements for employees the notation: "An Equal Opportunity Employer."  All such 
advertisements will be placed in publications having a large circulation among minorities and 
women in the area from which the project work force would normally be derived. 
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a. The contractor will, unless precluded by a valid bargaining agreement, conduct systematic
and direct recruitment through public and private employee referral sources likely to yield 
qualified minorities and women.  To meet this requirement, the contractor will identify sources of 
potential minority group employees, and establish with such identified sources procedures 
whereby minority and women applicants may be referred to the contractor for employment 
consideration. 

b. In the event the contractor has a valid bargaining agreement providing for exclusive hiring
hall referrals, the contractor is expected to observe the provisions of that agreement to the 
extent that the system meets the contractor's compliance with EEO contract provisions.  Where 
implementation of such an agreement has the effect of discriminating against minorities or 
women, or obligates the contractor to do the same, such implementation violates Federal 
nondiscrimination provisions. 

c. The contractor will encourage its present employees to refer minorities and women as
applicants for employment.  Information and procedures with regard to referring such applicants 
will be discussed with employees. 

5. Personnel Actions: Wages, working conditions, and employee benefits shall be established
and administered, and personnel actions of every type, including hiring, upgrading, promotion, 
transfer, demotion, layoff, and termination, shall be taken without regard to race, color, religion, 
sex, national origin, age or disability.  The following procedures shall be followed: 

a. The contractor will conduct periodic inspections of project sites to insure that working
conditions and employee facilities do not indicate discriminatory treatment of project site 
personnel. 

b. The contractor will periodically evaluate the spread of wages paid within each classification
to determine any evidence of discriminatory wage practices. 

c. The contractor will periodically review selected personnel actions in depth to determine
whether there is evidence of discrimination.  Where evidence is found, the contractor will 
promptly take corrective action.  If the review indicates that the discrimination may extend 
beyond the actions reviewed, such corrective action shall include all affected persons. 

d. The contractor will promptly investigate all complaints of alleged discrimination made to the
contractor in connection with its obligations under this contract, will attempt to resolve such 
complaints, and will take appropriate corrective action within a reasonable time.  If the 
investigation indicates that the discrimination may affect persons other than the complainant, 
such corrective action shall include such other persons.  Upon completion of each investigation, 
the contractor will inform every complainant of all of their avenues of appeal. 

6. Training and Promotion:

a. The contractor will assist in locating, qualifying, and increasing the skills of minorities and
women who are applicants for employment or current employees.  Such efforts should be aimed 
at developing full journey level status employees in the type of trade or job classification 
involved.
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b. Consistent with the contractor's work force requirements and as permissible under Federal
and State regulations, the contractor shall make full use of training programs, i.e., 
apprenticeship, and on-the-job training programs for the geographical area of contract 
performance.  In the event a special provision for training is provided under this contract, this 
subparagraph will be superseded as indicated in the special provision.  The contracting agency 
may reserve training positions for persons who receive welfare assistance in accordance with 
23 U.S.C. 140(a). 

c. The contractor will advise employees and applicants for employment of available training
programs and entrance requirements for each. 

d. The contractor will periodically review the training and promotion potential of employees
who are minorities and women and will encourage eligible employees to apply for such training 
and promotion. 

7. Unions: If the contractor relies in whole or in part upon unions as a source of employees, the
contractor will use good faith efforts to obtain the cooperation of such unions to increase 
opportunities for minorities and women.  Actions by the contractor, either directly or through a 
contractor's association acting as agent, will include the procedures set forth below: 

a. The contractor will use good faith efforts to develop, in cooperation with the unions, joint
training programs aimed toward qualifying more minorities and women for membership in the 
unions and increasing the skills of minorities and women so that they may qualify for higher 
paying employment. 

b. The contractor will use good faith efforts to incorporate an EEO clause into each union
agreement to the end that such union will be contractually bound to refer applicants without 
regard to their race, color, religion, sex, national origin, age or disability. 

c. The contractor is to obtain information as to the referral practices and policies of the labor
union except that to the extent such information is within the exclusive possession of the labor 
union and such labor union refuses to furnish such information to the contractor, the contractor 
shall so certify to the contracting agency and shall set forth what efforts have been made to 
obtain such information. 

d. In the event the union is unable to provide the contractor with a reasonable flow of referrals
within the time limit set forth in the collective bargaining agreement, the contractor will, through 
independent recruitment efforts, fill the employment vacancies without regard to race, color, 
religion, sex, national origin, age or disability; making full efforts to obtain qualified and/or 
qualifiable minorities and women.  The failure of a union to provide sufficient referrals (even 
though it is obligated to provide exclusive referrals under the terms of a collective bargaining 
agreement) does not relieve the contractor from the requirements of this paragraph.   In the 
event the union referral practice prevents the contractor from meeting the obligations pursuant 
to Executive Order 11246, as amended, and these special provisions, such contractor shall 
immediately notify the contracting agency. 

8. Reasonable Accommodation for Applicants / Employees with Disabilities:  The
contractor must be familiar with the requirements for and comply with the Americans with 
Disabilities Act and all rules and regulations established there under.  Employers must provide 
reasonable accommodation in all employment activities unless to do so would cause an undue 
hardship. 
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9. Selection of Subcontractors, Procurement of Materials and Leasing of Equipment: The
contractor shall not discriminate on the grounds of race, color, religion, sex, national origin, age 
or disability in the selection and retention of subcontractors, including procurement of materials 
and leases of equipment.  The contractor shall take all necessary and reasonable steps to 
ensure nondiscrimination in the administration of this contract. 

a. The contractor shall notify all potential subcontractors and suppliers and lessors of their
EEO obligations under this contract. 

b. The contractor will use good faith efforts to ensure subcontractor compliance with their
EEO obligations. 

10. Assurance Required by 49 CFR 26.13(b):

a. The requirements of 49 CFR Part 26 and the State DOT’s U.S. DOT-approved DBE
program are incorporated by reference. 

b. The contractor or subcontractor shall not discriminate on the basis of race, color, national
origin, or sex in the performance of this contract.  The contractor shall carry out applicable 
requirements of 49 CFR Part 26 in the award and administration of DOT-assisted contracts.  
Failure by the contractor to carry out these requirements is a material breach of this contract, 
which may result in the termination of this contract or such other remedy as the contracting 
agency deems appropriate. 

11. Records and Reports: The contractor shall keep such records as necessary to document
compliance with the EEO requirements.  Such records shall be retained for a period of three 
years following the date of the final payment to the contractor for all contract work and shall be 
available at reasonable times and places for inspection by authorized representatives of the 
contracting agency and the FHWA. 

a. The records kept by the contractor shall document the following:

 (1) The number and work hours of minority and non-minority group members and women 
employed in each work classification on the project; 

(2) The progress and efforts being made in cooperation with unions, when applicable, to 
increase employment opportunities for minorities and women; and 

(3) The progress and efforts being made in locating, hiring, training, qualifying, and 
upgrading minorities and women;  

b. The contractors and subcontractors will submit an annual report to the contracting agency
each July for the duration of the project, indicating the number of minority, women, and non-
minority group employees currently engaged in each work classification required by the contract 
work.  This information is to be reported on Form FHWA-1391.  The staffing data should 
represent the project work force on board in all or any part of the last payroll period preceding 
the end of July.  If on-the-job training is being required by special provision, the contractor will 
be required to collect and report training data.  The employment data should reflect the work 
force on board during all or any part of the last payroll period preceding the end of July. 

Washington State Department of Transportation - Ferries Division
Seattle Multimodal Terminal at Colman Dock Project

RFFP - Attachment to Addendum No. 1
May 26, 2015

00 52 55 Attachment R
Page 6 of 22



7

III. NONSEGREGATED FACILITIES 

This provision is applicable to all Federal-aid construction contracts and to all related 
construction subcontracts of $10,000 or more. 

The contractor must ensure that facilities provided for employees are provided in such a manner 
that segregation on the basis of race, color, religion, sex, or national origin cannot result.  The 
contractor may neither require such segregated use by written or oral policies nor tolerate such 
use by employee custom.  The contractor's obligation extends further to ensure that its 
employees are not assigned to perform their services at any location, under the contractor's 
control, where the facilities are segregated.  The term "facilities" includes waiting rooms, work 
areas, restaurants and other eating areas, time clocks, restrooms, washrooms, locker rooms, 
and other storage or dressing areas, parking lots, drinking fountains, recreation or entertainment 
areas, transportation, and housing provided for employees.  The contractor shall provide 
separate or single-user restrooms and necessary dressing or sleeping areas to assure privacy 
between sexes. 

IV.  DAVIS-BACON AND RELATED ACT PROVISIONS 

This section is applicable to all Federal-aid construction projects exceeding $2,000 and to all 
related subcontracts and lower-tier subcontracts (regardless of subcontract size).  The 
requirements apply to all projects located within the right-of-way of a roadway that is functionally 
classified as Federal-aid highway.  This excludes roadways functionally classified as local roads 
or rural minor collectors, which are exempt.  Contracting agencies may elect to apply these 
requirements to other projects. 

The following provisions are from the U.S. Department of Labor regulations in 29 CFR 5.5 
“Contract provisions and related matters” with minor revisions to conform to the FHWA-1273 
format and FHWA program requirements. 

1.  Minimum wages

a.  All laborers and mechanics employed or working upon the site of the work, will be paid 
unconditionally and not less often than once a week, and without subsequent deduction or 
rebate on any account (except such payroll deductions as are permitted by regulations issued 
by the Secretary of Labor under the Copeland Act (29 CFR part 3)), the full amount of wages 
and bona fide fringe benefits (or cash equivalents thereof) due at time of payment computed at 
rates not less than those contained in the wage determination of the Secretary of Labor which is 
attached hereto and made a part hereof, regardless of any contractual relationship which may 
be alleged to exist between the contractor and such laborers and mechanics. 

Contributions made or costs reasonably anticipated for bona fide fringe benefits under section 
1(b)(2) of the Davis-Bacon Act on behalf of laborers or mechanics are considered wages paid to 
such laborers or mechanics, subject to the provisions of paragraph 1.d. of this section; also, 
regular contributions made or costs incurred for more than a weekly period (but not less often 
than quarterly) under plans, funds, or programs which cover the particular weekly period, are 
deemed to be constructively made or incurred during such weekly period. Such laborers and 
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mechanics shall be paid the appropriate wage rate and fringe benefits on the wage 
determination for the classification of work actually performed, without regard to skill, except as 
provided in 29 CFR 5.5(a)(4). Laborers or mechanics performing work in more than one 
classification may be compensated at the rate specified for each classification for the time 
actually worked therein: Provided, That the employer's payroll records accurately set forth the 
time spent in each classification in which work is performed. The wage determination (including 
any additional classification and wage rates conformed under paragraph 1.b. of this section) and 
the Davis-Bacon poster (WH–1321) shall be posted at all times by the contractor and its 
subcontractors at the site of the work in a prominent and accessible place where it can be easily 
seen by the workers. 

b. (1) The contracting officer shall require that any class of laborers or mechanics, including 
helpers, which is not listed in the wage determination and which is to be employed under the 
contract shall be classified in conformance with the wage determination. The contracting officer 
shall approve an additional classification and wage rate and fringe benefits therefore only when 
the following criteria have been met: 

(i) The work to be performed by the classification requested is not performed by a 
classification in the wage determination; and 

(ii) The classification is utilized in the area by the construction industry; and 

(iii) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable 
relationship to the wage rates contained in the wage determination. 

(2) If the contractor and the laborers and mechanics to be employed in the classification (if 
known), or their representatives, and the contracting officer agree on the classification and 
wage rate (including the amount designated for fringe benefits where appropriate), a report of 
the action taken shall be sent by the contracting officer to the Administrator of the Wage and 
Hour Division, Employment Standards Administration, U.S. Department of Labor, Washington, 
DC 20210. The Administrator, or an authorized representative, will approve, modify, or 
disapprove every additional classification action within 30 days of receipt and so advise the 
contracting officer or will notify the contracting officer within the 30-day period that additional 
time is necessary. 

(3) In the event the contractor, the laborers or mechanics to be employed in the classification 
or their representatives, and the contracting officer do not agree on the proposed classification 
and wage rate (including the amount designated for fringe benefits, where appropriate), the 
contracting officer shall refer the questions, including the views of all interested parties and the 
recommendation of the contracting officer, to the Wage and Hour Administrator for 
determination. The Wage and Hour Administrator, or an authorized representative, will issue a 
determination within 30 days of receipt and so advise the contracting officer or will notify the 
contracting officer within the 30-day period that additional time is necessary. 

(4) The wage rate (including fringe benefits where appropriate) determined pursuant to 
paragraphs 1.b.(2) or 1.b.(3) of this section, shall be paid to all workers performing work in the 
classification under this contract from the first day on which work is performed in the 
classification. 
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c. Whenever the minimum wage rate prescribed in the contract for a class of laborers or 
mechanics includes a fringe benefit which is not expressed as an hourly rate, the contractor 
shall either pay the benefit as stated in the wage determination or shall pay another bona fide 
fringe benefit or an hourly cash equivalent thereof. 

d. If the contractor does not make payments to a trustee or other third person, the contractor 
may consider as part of the wages of any laborer or mechanic the amount of any costs 
reasonably anticipated in providing bona fide fringe benefits under a plan or program, Provided, 
That the Secretary of Labor has found, upon the written request of the contractor, that the 
applicable standards of the Davis-Bacon Act have been met. The Secretary of Labor may 
require the contractor to set aside in a separate account assets for the meeting of obligations 
under the plan or program. 

2.  Withholding

The contracting agency shall upon its own action or upon written request of an authorized 
representative of the Department of Labor, withhold or cause to be withheld from the contractor 
under this contract, or any other Federal contract with the same prime contractor, or any other 
federally-assisted contract subject to Davis-Bacon prevailing wage requirements, which is held 
by the same prime contractor, so much of the accrued payments or advances as may be 
considered necessary to pay laborers and mechanics, including apprentices, trainees, and 
helpers, employed by the contractor or any subcontractor the full amount of wages required by 
the contract.  In the event of failure to pay any laborer or mechanic, including any apprentice, 
trainee, or helper, employed or working on the site of the work, all or part of the wages required 
by the contract, the contracting agency may, after written notice to the contractor, take such 
action as may be necessary to cause the suspension of any further payment, advance, or 
guarantee of funds until such violations have ceased. 

3.  Payrolls and basic records  

a.  Payrolls and basic records relating thereto shall be maintained by the contractor during the 
course of the work and preserved for a period of three years thereafter for all laborers and 
mechanics working at the site of the work. Such records shall contain the name, address, and 
social security number of each such worker, his or her correct classification, hourly rates of 
wages paid (including rates of contributions or costs anticipated for bona fide fringe benefits or 
cash equivalents thereof of the types described in section 1(b)(2)(B) of the Davis-Bacon Act), 
daily and weekly number of hours worked, deductions made and actual wages paid. Whenever 
the Secretary of Labor has found under 29 CFR 5.5(a)(1)(iv) that the wages of any laborer or 
mechanic include the amount of any costs reasonably anticipated in providing benefits under a 
plan or program described in section 1(b)(2)(B) of the Davis-Bacon Act, the contractor shall 
maintain records which show that the commitment to provide such benefits is enforceable, that 
the plan or program is financially responsible, and that the plan or program has been 
communicated in writing to the laborers or mechanics affected, and records which show the 
costs anticipated or the actual cost incurred in providing such benefits. Contractors employing 
apprentices or trainees under approved programs shall maintain written evidence of the 
registration of apprenticeship programs and certification of trainee programs, the registration of 
the apprentices and trainees, and the ratios and wage rates prescribed in the applicable 
programs.
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b. (1) The contractor shall submit weekly for each week in which any contract work is 
performed a copy of all payrolls to the contracting agency.   The payrolls submitted shall set out 
accurately and completely all of the information required to be maintained under 29 CFR 
5.5(a)(3)(i), except that full social security numbers and home addresses shall not be included 
on weekly transmittals. Instead the payrolls shall only need to include an individually identifying 
number for each employee ( e.g. , the last four digits of the employee's social security number). 
The required weekly payroll information may be submitted in any form desired. Optional Form 
WH–347 is available for this purpose from the Wage and Hour Division Web site at 
http://www.dol.gov/esa/whd/forms/wh347instr.htm or its successor site. The prime contractor is 
responsible for the submission of copies of payrolls by all subcontractors. Contractors and 
subcontractors shall maintain the full social security number and current address of each 
covered worker, and shall provide them upon request to the contracting agency for transmission 
to the State DOT, the FHWA or the Wage and Hour Division of the Department of Labor for 
purposes of an investigation or audit of compliance with prevailing wage requirements. It is not a 
violation of this section for a prime contractor to require a subcontractor to provide addresses 
and social security numbers to the prime contractor for its own records, without weekly 
submission to the contracting agency.. 

(2) Each payroll submitted shall be accompanied by a “Statement of Compliance,” signed by the 
contractor or subcontractor or his or her agent who pays or supervises the payment of the 
persons employed under the contract and shall certify the following: 

(i) That the payroll for the payroll period contains the information required to be provided 
under §5.5 (a)(3)(ii) of Regulations, 29 CFR part 5, the appropriate information is being 
maintained under §5.5 (a)(3)(i) of Regulations, 29 CFR part 5, and that such information is 
correct and complete; 

(ii) That each laborer or mechanic (including each helper, apprentice, and trainee) 
employed on the contract during the payroll period has been paid the full weekly wages 
earned, without rebate, either directly or indirectly, and that no deductions have been made 
either directly or indirectly from the full wages earned, other than permissible deductions as 
set forth in Regulations, 29 CFR part 3; 

(iii) That each laborer or mechanic has been paid not less than the applicable wage rates 
and fringe benefits or cash equivalents for the classification of work performed, as specified 
in the applicable wage determination incorporated into the contract. 

(3) The weekly submission of a properly executed certification set forth on the reverse side of 
Optional Form WH–347 shall satisfy the requirement for submission of the “Statement of 
Compliance” required by paragraph 3.b.(2) of this section. 

(4) The falsification of any of the above certifications may subject the contractor or 
subcontractor to civil or criminal prosecution under section 1001 of title 18 and section 231 of 
title 31 of the United States Code. 

c. The contractor or subcontractor shall make the records required under paragraph 3.a. of this 
section available for inspection, copying, or transcription by authorized representatives of the 
contracting agency, the State DOT, the FHWA,  or the Department of Labor, and shall permit 
such representatives to interview employees during working hours on the job. If the contractor 
or subcontractor fails to submit the required records or to make them available, the FHWA may, 
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after written notice to the contractor, the contracting agency or the State DOT, take such action 
as may be necessary to cause the suspension of any further payment, advance, or guarantee of 
funds. Furthermore, failure to submit the required records upon request or to make such records 
available may be grounds for debarment action pursuant to 29 CFR 5.12. 

4.  Apprentices and trainees 

a. Apprentices (programs of the USDOL).  

Apprentices will be permitted to work at less than the predetermined rate for the work they 
performed when they are employed pursuant to and individually registered in a bona fide 
apprenticeship program registered with the U.S. Department of Labor, Employment and 
Training Administration, Office of Apprenticeship Training, Employer and Labor Services, or with 
a State Apprenticeship Agency recognized by the Office, or if a person is employed in his or her 
first 90 days of probationary employment as an apprentice in such an apprenticeship program, 
who is not individually registered in the program, but who has been certified by the Office of 
Apprenticeship Training, Employer and Labor Services or a State Apprenticeship Agency 
(where appropriate) to be eligible for probationary employment as an apprentice.  

 The allowable ratio of apprentices to journeymen on the job site in any craft classification shall 
not be greater than the ratio permitted to the contractor as to the entire work force under the 
registered program. Any worker listed on a payroll at an apprentice wage rate, who is not 
registered or otherwise employed as stated above, shall be paid not less than the applicable 
wage rate on the wage determination for the classification of work actually performed. In 
addition, any apprentice performing work on the job site in excess of the ratio permitted under 
the registered program shall be paid not less than the applicable wage rate on the wage 
determination for the work actually performed. Where a contractor is performing construction on 
a project in a locality other than that in which its program is registered, the ratios and wage rates 
(expressed in percentages of the journeyman's hourly rate) specified in the contractor's or 
subcontractor's registered program shall be observed.  

 Every apprentice must be paid at not less than the rate specified in the registered program for 
the apprentice's level of progress, expressed as a percentage of the journeymen hourly rate 
specified in the applicable wage determination. Apprentices shall be paid fringe benefits in 
accordance with the provisions of the apprenticeship program. If the apprenticeship program 
does not specify fringe benefits, apprentices must be paid the full amount of fringe benefits 
listed on the wage determination for the applicable classification. If the Administrator determines 
that a different practice prevails for the applicable apprentice classification, fringes shall be paid 
in accordance with that determination.  

In the event the Office of Apprenticeship Training, Employer and Labor Services, or a State 
Apprenticeship Agency recognized by the Office, withdraws approval of an apprenticeship 
program, the contractor will no longer be permitted to utilize apprentices at less than the 
applicable predetermined rate for the work performed until an acceptable program is approved. 

b. Trainees (programs of the USDOL).  

Except as provided in 29 CFR 5.16, trainees will not be permitted to work at less than the 
predetermined rate for the work performed unless they are employed pursuant to and 
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individually registered in a program which has received prior approval, evidenced by formal 
certification by the U.S. Department of Labor, Employment and Training Administration.  

The ratio of trainees to journeymen on the job site shall not be greater than permitted under the 
plan approved by the Employment and Training Administration.  

Every trainee must be paid at not less than the rate specified in the approved program for the 
trainee's level of progress, expressed as a percentage of the journeyman hourly rate specified 
in the applicable wage determination. Trainees shall be paid fringe benefits in accordance with 
the provisions of the trainee program. If the trainee program does not mention fringe benefits, 
trainees shall be paid the full amount of fringe benefits listed on the wage determination unless 
the Administrator of the Wage and Hour Division determines that there is an apprenticeship 
program associated with the corresponding journeyman wage rate on the wage determination 
which provides for less than full fringe benefits for apprentices. Any employee listed on the 
payroll at a trainee rate who is not registered and participating in a training plan approved by the 
Employment and Training Administration shall be paid not less than the applicable wage rate on 
the wage determination for the classification of work actually performed. In addition, any trainee 
performing work on the job site in excess of the ratio permitted under the registered program 
shall be paid not less than the applicable wage rate on the wage determination for the work 
actually performed.  

In the event the Employment and Training Administration withdraws approval of a training 
program, the contractor will no longer be permitted to utilize trainees at less than the applicable 
predetermined rate for the work performed until an acceptable program is approved. 

c. Equal employment opportunity. The utilization of apprentices, trainees and journeymen 
under this part shall be in conformity with the equal employment opportunity requirements of 
Executive Order 11246, as amended, and 29 CFR part 30. 

d.  Apprentices and Trainees (programs of the U.S. DOT). 

Apprentices and trainees working under apprenticeship and skill training programs which have 
been certified by the Secretary of Transportation as promoting EEO in connection with Federal-
aid highway construction programs are not subject to the requirements of paragraph 4 of this 
Section IV. The straight time hourly wage rates for apprentices and trainees under such 
programs will be established by the particular programs. The ratio of apprentices and trainees to 
journeymen shall not be greater than permitted by the terms of the particular program. 

5. Compliance with Copeland Act requirements.   The contractor shall comply with the 
requirements of 29 CFR part 3, which are incorporated by reference in this contract. 

6. Subcontracts.   The contractor or subcontractor shall insert Form FHWA-1273 in any 
subcontracts and also require the subcontractors to include Form FHWA-1273 in any lower tier 
subcontracts. The prime contractor shall be responsible for the compliance by any 
subcontractor or lower tier subcontractor with all the contract clauses in 29 CFR 5.5. 

7. Contract termination: debarment.   A breach of the contract clauses in 29 CFR 5.5 may be 
grounds for termination of the contract, and for debarment as a contractor and a subcontractor 
as provided in 29 CFR 5.12. 
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8. Compliance with Davis-Bacon and Related Act requirements.  All rulings and 
interpretations of the Davis-Bacon and Related Acts contained in 29 CFR parts 1, 3, and 5 are 
herein incorporated by reference in this contract. 

9. Disputes concerning labor standards. Disputes arising out of the labor standards 
provisions of this contract shall not be subject to the general disputes clause of this contract. 
Such disputes shall be resolved in accordance with the procedures of the Department of Labor 
set forth in 29 CFR parts 5, 6, and 7. Disputes within the meaning of this clause include disputes 
between the contractor (or any of its subcontractors) and the contracting agency, the U.S. 
Department of Labor, or the employees or their representatives. 

10. Certification of eligibility. 

a. By entering into this contract, the contractor certifies that neither it (nor he or she) nor any 
person or firm who has an interest in the contractor's firm is a person or firm ineligible to be 
awarded Government contracts by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR 
5.12(a)(1).

b. No part of this contract shall be subcontracted to any person or firm ineligible for award of a 
Government contract by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1). 

c. The penalty for making false statements is prescribed in the U.S. Criminal Code, 18 U.S.C. 
1001.

V.   CONTRACT WORK HOURS AND SAFETY STANDARDS ACT  

The following clauses apply to any Federal-aid construction contract in an amount in excess of 
$100,000 and subject to the overtime provisions of the Contract Work Hours and Safety 
Standards Act. These clauses shall be inserted in addition to the clauses required by 29 CFR 
5.5(a) or 29 CFR 4.6.  As used in this paragraph, the terms laborers and mechanics include 
watchmen and guards. 

1. Overtime requirements.   No contractor or subcontractor contracting for any part of the 
contract work which may require or involve the employment of laborers or mechanics shall 
require or permit any such laborer or mechanic in any workweek in which he or she is employed 
on such work to work in excess of forty hours in such workweek unless such laborer or 
mechanic receives compensation at a rate not less than one and one-half times the basic rate of 
pay for all hours worked in excess of forty hours in such workweek. 

2. Violation; liability for unpaid wages; liquidated damages.  In the event of any violation of 
the clause set forth in paragraph (1.) of this section, the contractor and any subcontractor 
responsible therefor shall be liable for the unpaid wages. In addition, such contractor and 
subcontractor shall be liable to the United States (in the case of work done under contract for 
the District of Columbia or a territory, to such District or to such territory), for liquidated 
damages. Such liquidated damages shall be computed with respect to each individual laborer or 
mechanic, including watchmen and guards, employed in violation of the clause set forth in 
paragraph (1.) of this section, in the sum of $10 for each calendar day on which such individual 
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was required or permitted to work in excess of the standard workweek of forty hours without 
payment of the overtime wages required by the clause set forth in paragraph (1.) of this section. 

3. Withholding for unpaid wages and liquidated damages. The FHWA or the contacting 
agency shall upon its own action or upon written request of an authorized representative of the 
Department of Labor withhold or cause to be withheld, from any moneys payable on account of 
work performed by the contractor or subcontractor under any such contract or any other Federal 
contract with the same prime contractor, or any other federally-assisted contract subject to the 
Contract Work Hours and Safety Standards Act, which is held by the same prime contractor, 
such sums as may be determined to be necessary to satisfy any liabilities of such contractor or 
subcontractor for unpaid wages and liquidated damages as provided in the clause set forth in 
paragraph (2.) of this section. 

4. Subcontracts.  The contractor or subcontractor shall insert in any subcontracts the clauses 
set forth in paragraph (1.) through (4.) of this section and also a clause requiring the 
subcontractors to include these clauses in any lower tier subcontracts. The prime contractor 
shall be responsible for compliance by any subcontractor or lower tier subcontractor with the 
clauses set forth in paragraphs (1.) through (4.) of this section. 

VI. SUBLETTING OR ASSIGNING THE CONTRACT 

This provision is applicable to all Federal-aid construction contracts on the National Highway 
System. 

1. The contractor shall perform with its own organization contract work amounting to not less 
than 30 percent (or a greater percentage if specified elsewhere in the contract) of the total 
original contract price, excluding any specialty items designated by the contracting agency.  
Specialty items may be performed by subcontract and the amount of any such specialty items 
performed may be deducted from the total original contract price before computing the amount 
of work required to be performed by the contractor's own organization (23 CFR 635.116). 

a.  The term “perform work with its own organization” refers to workers employed or leased by 
the prime contractor, and equipment owned or rented by the prime contractor, with or without 
operators.  Such term does not include employees or equipment of a subcontractor or lower tier 
subcontractor, agents of the prime contractor, or any other assignees.  The term may include 
payments for the costs of hiring leased employees from an employee leasing firm meeting all 
relevant Federal and State regulatory requirements.  Leased employees may only be included 
in this term if the prime contractor meets all of the following conditions: 

  (1) the prime contractor maintains control over the supervision of the day-to-day activities of 
the leased employees; 

(2) the prime contractor remains responsible for the quality of the work of the leased 
employees;

   (3) the prime contractor retains all power to accept or exclude individual employees from 
work on the project; and 
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(4) the prime contractor remains ultimately responsible for the payment of predetermined 
minimum wages, the submission of payrolls, statements of compliance and all other Federal 
regulatory requirements. 

b. "Specialty Items" shall be construed to be limited to work that requires highly specialized 
knowledge, abilities, or equipment not ordinarily available in the type of contracting 
organizations qualified and expected to bid or propose on the contract as a whole and in 
general are to be limited to minor components of the overall contract. 

  2. The contract amount upon which the requirements set forth in paragraph (1) of Section VI is 
computed includes the cost of material and manufactured products which are to be purchased 
or produced by the contractor under the contract provisions. 

3. The contractor shall furnish (a) a competent superintendent or supervisor who is employed by 
the firm, has full authority to direct performance of the work in accordance with the contract 
requirements, and is in charge of all construction operations (regardless of who performs the 
work) and (b) such other of its own organizational resources (supervision, management, and 
engineering services) as the contracting officer determines is necessary to assure the 
performance of the contract. 

4. No portion of the contract shall be sublet, assigned or otherwise disposed of except with the 
written consent of the contracting officer, or authorized representative, and such consent when 
given shall not be construed to relieve the contractor of any responsibility for the fulfillment of 
the contract.  Written consent will be given only after the contracting agency has assured that 
each subcontract is evidenced in writing and that it contains all pertinent provisions and 
requirements of the prime contract. 

5. The 30% self-performance requirement of paragraph (1) is not applicable to design-build 
contracts; however, contracting agencies may establish their own self-performance 
requirements.

VII. SAFETY: ACCIDENT PREVENTION 

This provision is applicable to all Federal-aid construction contracts and to all related 
subcontracts. 

1.  In the performance of this contract the contractor shall comply with all applicable Federal, 
State, and local laws governing safety, health, and sanitation (23 CFR 635). The contractor shall 
provide all safeguards, safety devices and protective equipment and take any other needed 
actions as it determines, or as the contracting officer may determine, to be reasonably 
necessary to protect the life and health of employees on the job and the safety of the public and 
to protect property in connection with the performance of the work covered by the contract. 

2.  It is a condition of this contract, and shall be made a condition of each subcontract, which the 
contractor enters into pursuant to this contract, that the contractor and any subcontractor shall 
not permit any employee, in performance of the contract, to work in surroundings or under 
conditions which are unsanitary, hazardous or dangerous to his/her health or safety, as 
determined under construction safety and health standards (29 CFR 1926) promulgated by the 
Secretary of Labor, in accordance with Section 107 of the Contract Work Hours and Safety 
Standards Act (40 U.S.C. 3704). 
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3. Pursuant to 29 CFR 1926.3, it is a condition of this contract that the Secretary of Labor or 
authorized representative thereof, shall have right of entry to any site of contract performance to 
inspect or investigate the matter of compliance with the construction safety and health 
standards and to carry out the duties of the Secretary under Section 107 of the Contract Work 
Hours and Safety Standards Act (40 U.S.C.3704). 

VIII. FALSE STATEMENTS CONCERNING HIGHWAY PROJECTS 

This provision is applicable to all Federal-aid construction contracts and to all related 
subcontracts. 

  In order to assure high quality and durable construction in conformity with approved plans and 
specifications and a high degree of reliability on statements and representations made by 
engineers, contractors, suppliers, and workers on Federal-aid highway projects, it is essential 
that all persons concerned with the project perform their functions as carefully, thoroughly, and 
honestly as possible.  Willful falsification, distortion, or misrepresentation with respect to any 
facts related to the project is a violation of Federal law.  To prevent any misunderstanding 
regarding the seriousness of these and similar acts, Form FHWA-1022 shall be posted on each 
Federal-aid highway project (23 CFR 635) in one or more places where it is readily available to 
all persons concerned with the project: 

18 U.S.C. 1020 reads as follows: 

  "Whoever, being an officer, agent, or employee of the United States, or of any State or 
Territory, or whoever, whether a person, association, firm, or corporation, knowingly makes any 
false statement, false representation, or false report as to the character, quality, quantity, or cost 
of the material used or to be used, or the quantity or quality of the work performed or to be 
performed, or the cost thereof in connection with the submission of plans, maps, specifications, 
contracts, or costs of construction on any highway or related project submitted for approval to 
the Secretary of Transportation; or 

  Whoever knowingly makes any false statement, false representation, false report or false claim 
with respect to the character, quality, quantity, or cost of any work performed or to be 
performed, or materials furnished or to be furnished, in connection with the construction of any 
highway or related project approved by the Secretary of Transportation; or 

  Whoever knowingly makes any false statement or false representation as to material fact in 
any statement, certificate, or report submitted pursuant to provisions of the Federal-aid Roads 
Act approved July 1, 1916, (39 Stat. 355), as amended and supplemented; 

  Shall be fined under this title or imprisoned not more than 5 years or both." 

IX. IMPLEMENTATION OF CLEAN AIR ACT AND FEDERAL WATER POLLUTION 
CONTROL ACT 

This provision is applicable to all Federal-aid construction contracts and to all related 
subcontracts. 
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By submission of this bid/proposal or the execution of this contract, or subcontract, as 
appropriate, the bidder, proposer, Federal-aid construction contractor, or subcontractor, as 
appropriate, will be deemed to have stipulated as follows: 

  1. That any person who is or will be utilized in the performance of this contract is not prohibited 
from receiving an award due to a violation of Section 508 of the Clean Water Act or Section 306 
of the Clean Air Act.
  2. That the contractor agrees to include or cause to be included the requirements of paragraph 
(1) of this Section X in every subcontract, and further agrees to take such action as the 
contracting agency may direct as a means of enforcing such requirements. 

X. CERTIFICATION REGARDING DEBARMENT, SUSPENSION, INELIGIBILITY AND 
VOLUNTARY EXCLUSION 

This provision is applicable to all Federal-aid construction contracts, design-build contracts, 
subcontracts, lower-tier subcontracts, purchase orders, lease agreements, consultant contracts 
or any other covered transaction requiring FHWA approval or that is estimated to cost $25,000 
or more –  as defined in 2 CFR Parts 180 and 1200. 

  1. Instructions for Certification – First Tier Participants: 

    a. By signing and submitting this proposal, the prospective first tier participant is providing the 
certification set out below. 

    b. The inability of a person to provide the certification set out below will not necessarily result 
in denial of participation in this covered transaction. The prospective first tier participant shall 
submit an explanation of why it cannot provide the certification set out below. The certification or 
explanation will be considered in connection with the department or agency's determination 
whether to enter into this transaction. However, failure of the prospective first tier participant to 
furnish a certification or an explanation shall disqualify such a person from participation in this 
transaction. 

    c. The certification in this clause is a material representation of fact upon which reliance was 
placed when the contracting agency determined to enter into this transaction. If it is later 
determined that the prospective participant knowingly rendered an erroneous certification, in 
addition to other remedies available to the Federal Government, the contracting agency may 
terminate this transaction for cause of default. 

    d. The prospective first tier participant shall provide immediate written notice to the 
contracting agency to whom this proposal is submitted if any time the prospective first tier 
participant learns that its certification was erroneous when submitted or has become erroneous 
by reason of changed circumstances. 

    e. The terms "covered transaction," "debarred," "suspended," "ineligible," "participant," 
"person,"  "principal," and "voluntarily excluded," as used in this clause, are defined in 2 CFR 
Parts 180 and 1200.  “First Tier Covered Transactions” refers to any covered transaction 
between a grantee or subgrantee of Federal funds and a participant (such as the prime or 
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general contract).  “Lower Tier Covered Transactions” refers to any covered transaction under a 
First Tier Covered Transaction (such as subcontracts).  “First Tier Participant” refers to the 
participant who has entered into a covered transaction with a grantee or subgrantee of Federal 
funds (such as the prime or general contractor).  “Lower Tier Participant” refers any participant 
who has entered into a covered transaction with a First Tier Participant or other Lower Tier 
Participants (such as subcontractors and suppliers).  

    f. The prospective first tier participant agrees by submitting this proposal that, should the 
proposed covered transaction be entered into, it shall not knowingly enter into any lower tier 
covered transaction with a person who is debarred, suspended, declared ineligible, or 
voluntarily excluded from participation in this covered transaction, unless authorized by the 
department or agency entering into this transaction. 

    g. The prospective first tier participant further agrees by submitting this proposal that it will 
include the clause titled "Certification Regarding Debarment, Suspension, Ineligibility and 
Voluntary Exclusion-Lower Tier Covered Transactions," provided by the department or 
contracting agency, entering into this covered transaction, without modification, in all lower tier 
covered transactions and in all solicitations for lower tier covered transactions exceeding the 
$25,000 threshold. 

    h. A participant in a covered transaction may rely upon a certification of a prospective 
participant in a lower tier covered transaction that is not debarred, suspended, ineligible, or 
voluntarily excluded from the covered transaction, unless it knows that the certification is 
erroneous.  A participant is responsible for ensuring that its principals are not suspended, 
debarred, or otherwise ineligible to participate in covered transactions.  To verify the eligibility of 
its principals, as well as the eligibility of any lower tier prospective participants, each participant 
may, but is not required to, check the Excluded Parties List System website 
(https://www.epls.gov/), which is compiled by the General Services Administration. 

    i.  Nothing contained in the foregoing shall be construed to require the establishment of a 
system of records in order to render in good faith the certification required by this clause. The 
knowledge and information of the prospective participant is not required to exceed that which is 
normally possessed by a prudent person in the ordinary course of business dealings. 

    j. Except for transactions authorized under paragraph (f) of these instructions, if a participant 
in a covered transaction knowingly enters into a lower tier covered transaction with a person 
who is suspended, debarred, ineligible, or voluntarily excluded from participation in this 
transaction, in addition to other remedies available to the Federal Government, the department 
or agency may terminate this transaction for cause or default. 

* * * * * 

2.  Certification Regarding Debarment, Suspension, Ineligibility and Voluntary Exclusion 
– First Tier Participants: 

a.  The prospective first tier participant certifies to the best of its knowledge and belief, that it 
and its principals: 

    (1)   Are not presently debarred, suspended, proposed for debarment, declared ineligible, or 
voluntarily excluded from participating in covered transactions by any Federal department or 
agency;
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    (2)   Have not within a three-year period preceding this proposal been convicted of or had a 
civil judgment rendered against them for commission of fraud or a criminal offense in connection 
with obtaining, attempting to obtain, or performing a public (Federal, State or local) transaction 
or contract under a public transaction; violation of Federal or State antitrust statutes or 
commission of embezzlement, theft, forgery, bribery, falsification or destruction of records, 
making false statements, or receiving stolen property; 

    (3)   Are not presently indicted for or otherwise criminally or civilly charged by a governmental 
entity (Federal, State or local) with commission of any of the offenses enumerated in paragraph 
(a)(2) of this certification; and 

    (4)   Have not within a three-year period preceding this application/proposal had one or more 
public transactions (Federal, State or local) terminated for cause or default. 

  b.   Where the prospective participant is unable to certify to any of the statements in this 
certification, such prospective participant shall attach an explanation to this proposal. 

  2. Instructions for Certification - Lower Tier Participants:

(Applicable to all subcontracts, purchase orders and other lower tier transactions requiring prior 
FHWA approval or estimated to cost $25,000 or more - 2 CFR Parts 180 and 1200) 

    a. By signing and submitting this proposal, the prospective lower tier is providing the 
certification set out below. 

    b. The certification in this clause is a material representation of fact upon which reliance was 
placed when this transaction was entered into. If it is later determined that the prospective lower 
tier participant knowingly rendered an erroneous certification, in addition to other remedies 
available to the Federal Government, the department, or agency with which this transaction 
originated may pursue available remedies, including suspension and/or debarment. 

    c. The prospective lower tier participant shall provide immediate written notice to the person 
to which this proposal is submitted if at any time the prospective lower tier participant learns that 
its certification was erroneous by reason of changed circumstances. 

    d. The terms "covered transaction," "debarred," "suspended," "ineligible," "participant," 
"person," "principal," and "voluntarily excluded," as used in this clause, are defined in 2 CFR 
Parts 180 and 1200.  You may contact the person to which this proposal is submitted for 
assistance in obtaining a copy of those regulations.  “First Tier Covered Transactions” refers to 
any covered transaction between a grantee or subgrantee of Federal funds and a participant 
(such as the prime or general contract).  “Lower Tier Covered Transactions” refers to any 
covered transaction under a First Tier Covered Transaction (such as subcontracts).  “First Tier 
Participant” refers to the participant who has entered into a covered transaction with a grantee 
or subgrantee of Federal funds (such as the prime or general contractor).  “Lower Tier 
Participant” refers any participant who has entered into a covered transaction with a First Tier 
Participant or other Lower Tier Participants (such as subcontractors and suppliers). 

    e. The prospective lower tier participant agrees by submitting this proposal that, should the 
proposed covered transaction be entered into, it shall not knowingly enter into any lower tier 
covered transaction with a person who is debarred, suspended, declared ineligible, or 
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voluntarily excluded from participation in this covered transaction, unless authorized by the 
department or agency with which this transaction originated. 

    f. The prospective lower tier participant further agrees by submitting this proposal that it will 
include this clause titled "Certification Regarding Debarment, Suspension, Ineligibility and 
Voluntary Exclusion-Lower Tier Covered Transaction," without modification, in all lower tier 
covered transactions and in all solicitations for lower tier covered transactions exceeding the 
$25,000 threshold. 

    g. A participant in a covered transaction may rely upon a certification of a prospective 
participant in a lower tier covered transaction that is not debarred, suspended, ineligible, or 
voluntarily excluded from the covered transaction, unless it knows that the certification is 
erroneous. A participant is responsible for ensuring that its principals are not suspended, 
debarred, or otherwise ineligible to participate in covered transactions.  To verify the eligibility of 
its principals, as well as the eligibility of any lower tier prospective participants, each participant 
may, but is not required to, check the Excluded Parties List System website 
(https://www.epls.gov/), which is compiled by the General Services Administration.   

    h. Nothing contained in the foregoing shall be construed to require establishment of a system 
of records in order to render in good faith the certification required by this clause. The 
knowledge and information of participant is not required to exceed that which is normally 
possessed by a prudent person in the ordinary course of business dealings. 

    i. Except for transactions authorized under paragraph e of these instructions, if a participant in 
a covered transaction knowingly enters into a lower tier covered transaction with a person who 
is suspended, debarred, ineligible, or voluntarily excluded from participation in this transaction, 
in addition to other remedies available to the Federal Government, the department or agency 
with which this transaction originated may pursue available remedies, including suspension 
and/or debarment. 

* * * * * 

Certification Regarding Debarment, Suspension, Ineligibility and Voluntary Exclusion--
Lower Tier Participants: 

  1. The prospective lower tier participant certifies, by submission of this proposal, that neither it 
nor its principals is presently debarred, suspended, proposed for debarment, declared ineligible, 
or voluntarily excluded from participating in covered transactions by any Federal department or 
agency.

  2. Where the prospective lower tier participant is unable to certify to any of the statements in 
this certification, such prospective participant shall attach an explanation to this proposal. 

* * * * * 

Washington State Department of Transportation - Ferries Division
Seattle Multimodal Terminal at Colman Dock Project

RFFP - Attachment to Addendum No. 1
May 26, 2015

00 52 55 Attachment R 
Page 20 of 22



21

XI. CERTIFICATION REGARDING USE OF CONTRACT FUNDS FOR LOBBYING 

This provision is applicable to all Federal-aid construction contracts and to all related 
subcontracts which exceed $100,000 (49 CFR 20). 

  1. The prospective participant certifies, by signing and submitting this bid or proposal, to the 
best of his or her knowledge and belief, that: 

    a. No Federal appropriated funds have been paid or will be paid, by or on behalf of the 
undersigned, to any person for influencing or attempting to influence an officer or employee of 
any Federal agency, a Member of Congress, an officer or employee of Congress, or an 
employee of a Member of Congress in connection with the awarding of any Federal contract, 
the making of any Federal grant, the making of any Federal loan, the entering into of any 
cooperative agreement, and the extension, continuation, renewal, amendment, or modification 
of any Federal contract, grant, loan, or cooperative agreement. 

    b. If any funds other than Federal appropriated funds have been paid or will be paid to any 
person for influencing or attempting to influence an officer or employee of any Federal agency, a 
Member of Congress, an officer or employee of Congress, or an employee of a Member of 
Congress in connection with this Federal contract, grant, loan, or cooperative agreement, the 
undersigned shall complete and submit Standard Form-LLL, "Disclosure Form to Report 
Lobbying," in accordance with its instructions. 

  2. This certification is a material representation of fact upon which reliance was placed when 
this transaction was made or entered into.  Submission of this certification is a prerequisite for 
making or entering into this transaction imposed by 31 U.S.C. 1352.  Any person who fails to file 
the required certification shall be subject to a civil penalty of not less than $10,000 and not more 
than $100,000 for each such failure. 

  3. The prospective participant also agrees by submitting its bid or proposal that the participant 
shall require that the language of this certification be included in all lower tier subcontracts, 
which exceed $100,000 and that all such recipients shall certify and disclose accordingly. 
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ATTACHMENT A - EMPLOYMENT AND MATERIALS PREFERENCE FOR APPALACHIAN 
DEVELOPMENT HIGHWAY SYSTEM OR APPALACHIAN LOCAL ACCESS ROAD 
CONTRACTS 
This provision is applicable to all Federal-aid projects funded under the Appalachian Regional 
Development Act of 1965. 

  1. During the performance of this contract, the contractor undertaking to do work which is, or 
reasonably may be, done as on-site work, shall give preference to qualified persons who 
regularly reside in the labor area as designated by the DOL wherein the contract work is 
situated, or the subregion, or the Appalachian counties of the State wherein the contract work is 
situated, except: 

    a. To the extent that qualified persons regularly residing in the area are not available. 

    b. For the reasonable needs of the contractor to employ supervisory or specially experienced 
personnel necessary to assure an efficient execution of the contract work. 

    c. For the obligation of the contractor to offer employment to present or former employees as 
the result of a lawful collective bargaining contract, provided that the number of nonresident 
persons employed under this subparagraph (1c) shall not exceed 20 percent of the total number 
of employees employed by the contractor on the contract work, except as provided in 
subparagraph (4) below. 

  2. The contractor shall place a job order with the State Employment Service indicating (a) the 
classifications of the laborers, mechanics and other employees required to perform the contract 
work, (b) the number of employees required in each classification, (c) the date on which the 
participant estimates such employees will be required, and (d) any other pertinent information 
required by the State Employment Service to complete the job order form.  The job order may 
be placed with the State Employment Service in writing or by telephone.  If during the course of 
the contract work, the information submitted by the contractor in the original job order is 
substantially modified, the participant shall promptly notify the State Employment Service. 

  3. The contractor shall give full consideration to all qualified job applicants referred to him by 
the State Employment Service.  The contractor is not required to grant employment to any job 
applicants who, in his opinion, are not qualified to perform the classification of work required. 

  4. If, within one week following the placing of a job order by the contractor with the State 
Employment Service, the State Employment Service is unable to refer any qualified job 
applicants to the contractor, or less than the number requested, the State Employment Service 
will forward a certificate to the contractor indicating the unavailability of applicants.  Such 
certificate shall be made a part of the contractor's permanent project records.  Upon receipt of 
this certificate, the contractor may employ persons who do not normally reside in the labor area 
to fill positions covered by the certificate, notwithstanding the provisions of subparagraph (1c) 
above.

    5. The provisions of 23 CFR 633.207(e) allow the contracting agency to provide a contractual 
preference for the use of mineral resource materials native to the Appalachian region.   

  6. The contractor shall include the provisions of Sections 1 through 4 of this Attachment A in 
every subcontract for work which is, or reasonably may be, done as on-site work. 
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1-07.11(12) Disadvantaged Business Enterprise Participation 1 
 2 

The Disadvantaged Business Enterprise (DBE) requirements of 49 CFR Part 26 and 3 
USDOT’s official interpretations (i.e., Questions & Answers) apply to this Contract.  4 
Failure to comply with the requirements of this Specification may result in sanctions as 5 
provided by the Contract. 6 
 7 

DBE Abbreviations and Definitions 8 
Broker/Packager– A business firm that provides a bona fide service, such as 9 
professional, technical, consultant or managerial services and assistance in the 10 
procurement of essential personnel, facilities, equipment, materials, or 11 
supplies required for the performance of the Contract; or, persons/companies 12 
who arrange or expedite transactions. 13 
 14 
Disadvantaged Business Enterprise (DBE) – A business firm certified by the 15 
Washington State Office of Minority and Women’s Business Enterprises, as 16 
meeting the criteria outlined in 49 CFR 26 regarding DBE certification. 17 
 18 
Commercially Useful Function (CUF) 19 
49 CFR 26.55(c)(1) defines commercially useful function as: “A DBE performs a 20 
commercially useful function when it is responsible for execution of the work of 21 
the contract and is carrying out its responsibilities by actually performing, 22 
managing, and supervising the work involved. To perform a commercially 23 
useful function, the DBE must also be responsible, with respect to materials 24 
and supplies used on the contract, for negotiating price, determining quality 25 
and quantity, ordering the material, and installing (where applicable) and 26 
paying for the material itself. To determine whether a DBE is performing a 27 
commercially useful function, you must evaluate the amount of work 28 
subcontracted, industry practices, whether the amount the firm is to be paid 29 
under the contract is commensurate with the work it is actually performing 30 
and the DBE credit claimed for its performance of the work, and other relevant 31 
factors.” 32 
 33 
DBE Commitment – The percentage of the MACC the contractor indicates will 34 
be subcontracted to Disadvantaged Business Enterprises.  The DBE 35 
Commitment will be incorporated into the contract and shall be considered a 36 
contract requirement. Any changes to the DBE Commitment shall require the 37 
Engineer’s prior written approval. 38 
 39 
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DBE Goal – An assigned numerical percentage of the MACC.  The Contracting 1 
Agency has established a Contract Goal in the amount of: 12% of the MACC, 2 
including all adjustments to the MACC during the term of the Contract..    3 
 4 
DBE Directory of Certified Firms – A publication listing all Minority, Women, 5 
and Disadvantaged Business Enterprises  currently certified by the Washington 6 
State Office of Minority and Women’s Business Enterprises (OMWBE). The on-7 
line Directory is available to contractors for their use in identifying and 8 
soliciting interest from DBE firms whose participation on a contract may be 9 
counted toward achievement of the assigned DBE Goal. 10 
 11 
Description of Work – Specific descriptions of work that the DBE is certified to 12 
perform, as identified in the OMWBE Directory of Certified Firms, under the 13 
DBE’s profile page. 14 
 15 
Good Faith Efforts – Efforts to achieve the DBE Goal or other requirements of 16 
this part which, by their scope, intensity, and appropriateness to the objective, 17 
can reasonably be expected to fulfill the program requirement. 18 
 19 
Manufacturer (DBE) – A DBE firm that operates or maintains a factory or 20 
establishment that produces on the premises the materials, supplies, articles, 21 
or equipment required under the Contract.  A DBE Manufacturer shall produce 22 
finished goods or products from raw or unfinished material or purchase and 23 
substantially alters goods and materials to make them suitable for 24 
construction use before reselling them. 25 
 26 
Maximum Allowable Construction Cost (MACC) – The maximum cost of the 27 
Work to construct the Project, including a percentage for risk contingency, 28 
negotiated support services, provisional sums (if any), and approved change 29 
orders. 30 
 31 
Regular Dealer (DBE) – A DBE firm that owns, operates, or maintains a store, 32 
warehouse, or other establishment in which the materials or supplies required 33 
for the performance of a Contract are bought, kept in stock, and regularly sold 34 
to the public in the usual course of business. To be a Regular Dealer, the DBE 35 
firm shall engage in, as its principal business and in its own name, the 36 
purchase and sale of the products in question. A Regular Dealer in such items 37 
as steel, cement, gravel, stone, and petroleum products need not keep such 38 
products in stock if it owns or operates distribution equipment. Brokers and 39 
packagers shall not be regarded as Regular Dealers within the meaning of this 40 
definition. 41 

 42 
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DBE Eligibility/Selection of DBEs 1 
A Directory of Certified Firms is available at the OMWBE web site.  A description of 2 
specific items of work that a DBE is certified to perform is shown in the directory 3 
on the DBE’s profile page. 4 

 5 
Crediting DBE Participation 6 
Every DBE Subcontractors must be certified by OMWBE before the subcontract on 7 
which it is participating is executed. 8 
 9 
DBE participation cannot be counted toward the Contractor’s contract goal until 10 
the amount being counted has actually been paid to the DBE.   11 
The following are some examples of what may be counted as DBE participation. In 12 
all cases the DBE must be certified for the work being considered and must be 13 
capable of performing a CUF during the execution of the Work. 14 
 15 

DBE Prime Contractor 16 
A DBE Contractor may only take credit for that portion of the total dollar value 17 
of the Contract equal to the distinct, clearly defined portion of the Work that 18 
the DBE performs with its own forces. 19 
 20 
DBE Subcontractor 21 
Only that portion of the total dollar value of the subcontract equal to the 22 
distinct, clearly defined portion of the Work that the DBE performs with its 23 
own forces.  Include the cost of supplies and materials obtained by the DBE for 24 
its work on the contract, and equipment leased by the DBE. 25 
 26 
The supplies, materials, and equipment purchased or leased from the 27 
Contractor or its affiliate shall not be credited.  Including any Contractor’s 28 
resources available to DBE subcontractors at no cost. 29 
 30 
If a DBE subcontracts a portion of the Work of its contract to another firm, the 31 
value of the subcontracted Work may be counted toward the DBE Goal only if 32 
the DBE’s Lower-Tier Subcontractor is also a DBE.  Work subcontracted to a 33 
non-DBE does not count towards the DBE Goal. 34 
 35 
Count expenditures toward DBE Goal only if the DBE is performing a 36 
commercially useful function (CUF) on that contract. 37 
 38 
DBE Subcontract and Lower Tier Subcontract Documents 39 
There must be a subcontract agreement that complies with 49 CFR Part 26 and 40 
fully describes the distinct elements of Work committed to be performed by 41 
the DBE. The subcontract agreement shall incorporate requirements of the 42 
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primary Contract. Subcontract agreements of all tiers, including lease 1 
agreements shall be readily available at the project site for the Engineer to 2 
review. 3 
 4 
DBE Broker/Packager 5 
The value of fees or commissions charged by a DBE Broker or a DBE behaving 6 
in a manner of a Broker for providing a bona fide service, such as professional, 7 
technical, consultant, managerial services, or for providing bonds or insurance 8 
will only be credited towards meeting the DBE Goal if the firm is determined 9 
to be performing a CUF. 10 
 11 
Trucking 12 
The DBE trucking firm receives credit for the value of the transportation 13 
services it provides on the Contract using trucks it owns or leases, licenses, 14 
insures, and operates with drivers it employs. 15 
 16 
The Work that a DBE trucking firm performs with trucks it leases from other 17 
certified DBE trucking firms qualify for 100% DBE credit. If the DBE leases 18 
trucks from a non-DBE truck leasing company and uses its own employees as 19 
drivers, it is entitled to DBE credit for the total value of these hauling services. 20 
 21 
Only the fees/commissions the DBE receives for arranging the transportation 22 
services provided is credited when trucks are leased from non-DBE trucking 23 
firm.  The trucking Work subcontracted to any non-DBE trucking firm will not 24 
receive credit for Work done on the project. 25 
 26 
Truck registration and lease agreements shall be readily available at the 27 
project site for the Engineer review. 28 
 29 
DBE Manufacturer and DBE Regular Dealer 30 
If materials or supplies are obtained from a DBE Manufacturer, 100 percent of 31 
the cost of materials or supplies can count toward the DBE Goal.  The DBE 32 
Manufacturer shall be certified as such by OMWBE. 33 
 34 
Sixty percent (60%) of the cost of materials or supplies purchased from a DBE 35 
Regular Dealer may be credited toward meeting the DBE Goal.  If the role of 36 
the DBE Regular Dealer is determined to be that of a Broker, then the DBE 37 
credit shall be limited to the fee or commission it receives for its services.  38 
Regular Dealer status is granted on a Contract-by-Contract basis. 39 
 40 
A firm wishing to be approved as a Regular Dealer must submit a request in 41 
writing to WSDOT for approval, no later than ten working days prior to 42 
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subcontract Bid opening. The Approved Regular Dealers List is published on 1 
WSDOT’s Office of Equal Opportunity (OEO) web site. 2 
 3 
Purchase of materials or supplies from a DBE which is neither a manufacturer 4 
nor a regular dealer, (i.e. Broker) only the fees or commissions charged for 5 
assistance in the procurement of the materials and supplies, or fees or 6 
transportation changes for the delivery of materials or supplies required on a 7 
job site, can count toward DBE Goal, provided the fees are not excessive as 8 
compared with fees customarily allowed for similar services.  The cost of the 9 
materials and supplies themselves cannot be counted toward DBE Goal. 10 
 11 
Note: Requests to be listed as a Regular Dealer will only be processed if the 12 

requesting firm is certified by the Office of Minority and Women’s 13 
Business Enterprises in a NAICS code that fall within the 42XXXX 14 
NAICS Wholesale code section. 15 

 16 
Disadvantaged Business Enterprise Utilization Certification FORM # 272-056 EF 17 
The Contractor shall properly complete and submit a Disadvantaged Business 18 
Enterprise Utilization Certification for any proposed early subcontracting associated 19 
with negotiations of the MACC, and for any subcontracting packages that are put out 20 
for bid after the MACC has been negotiated.  A Disadvantaged Business Enterprise 21 
Utilization Certification (WSDOT Form 272-056 EF) is included as Division 00 52 33 22 
Attachment F for this purpose, and this form is also available from the Engineer, along 23 
with instructions on how to properly fill out the form. 24 
 25 
The Contractor is advised that the item listed below when listed in the Utilization 26 
Certification must have their amounts reduced to the percentages shown and 27 
those reduced amounts will be the amount applied towards meeting the DBE Goal. 28 
 29 

 Regular dealer at 60% 30 
 31 
Disadvantaged Business Enterprise Written Confirmation Document(s) FORM # 32 
422-031 EF 33 
The Contractor shall submit, together with its Disadvantaged Business Enterprise 34 
Utilization Certification (WSDOT Form 272-056 EF),  a Disadvantaged Business 35 
Enterprise Written Confirmation Document (completed and signed by the DBE) for 36 
each DBE firm listed in the Contractor’s completed Disadvantaged Business 37 
Enterprise Utilization Certification. Failure to do so will result in the associated 38 
participation being disallowed. 39 
 40 
The Confirmation Documents provide confirmation from the DBEs that they are 41 
participating in the Contract as provided in  the Utilization Certification. 42 
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 1 
A Disadvantaged Business Enterprise Written Confirmation Document (form 2 
No. 422-031 EF) is included as Division 00 52 33 Attachment G for this purpose, and 3 
this form is also available from the Engineer, along with instructions on how to 4 
properly fill out the form.  5 
 6 
It is prohibited for the Contractor to require a DBE to submit a Written 7 
Confirmation Document with any part of the form left blank.  Should the 8 
Contracting Agency determine that a Written Confirmation Document was signed 9 
by a DBE that was not complete; the validity of the document comes into question 10 
and the associated DBE participation may not receive credit. 11 
 12 
Good Faith Efforts (GFE) 13 
The Contractor shall demonstrate a good faith effort to achieve the DBE Goal.  14 
Achieving the DBE Goal may be accomplished in one of two ways, as follows: 15 
 16 

1. By meeting the DBE Goal 17 
The best indication of GFE is to document, through submission of the 18 
Disadvantaged Business Enterprise Utilization Certification and supporting  19 
Disadvantaged Business Enterprise Written Confirmation Document(s) that 20 
the Contractor has obtained enough DBE participation to meet or exceed 21 
the assigned DBE Goal. That being the case, no additional GFE 22 
documentation is required. Or; 23 

 24 
2. By documentation that the Contractor made adequate GFE to meet the 25 

DBE Goal 26 
The Contractor may demonstrate a GFE in whole or part through GFE 27 
documentation ONLY IN THE EVENT a Contractor’s efforts to solicit 28 
sufficient DBE participation have been unsuccessful.  In this case, the 29 
Contractor must supply GFE documentation in addition to the 30 
Disadvantaged Business Enterprise Utilization Certification, and supporting 31 
Disadvantaged Business Enterprise (DBE) Written Confirmation 32 
Document(s). 33 
 34 

The Contractor shall demonstrate a GFE during the life of the Contract to attain the 35 
DBE Goal as assigned to the project. 36 
 37 
Based upon all the relevant documentation submitted, the Contracting Agency 38 
shall determine whether the Contractor has demonstrated sufficient GFE to 39 
achieve DBE participation. The Contracting Agency will make a fair and reasonable 40 
judgment of whether, if the Contractor did not meet the DBE Goal through 41 



Washington State Department of Transportation – Ferries Division 
Seattle Multimodal Terminal at Colman Dock Project 
 

 
RFFP Attachment to Addendum No. 1 00 72 00 
May 26, 2015 Page  7  of  15 

participation, the Contractor nevertheless made adequate good faith efforts as 1 
demonstrated by the GFE documentation. 2 
 3 
Good Faith Effort (GFE) Documentation 4 
The following is a list of types of actions, which would be considered as part of the 5 
Contractor’s GFE to achieve DBE participation. It is not intended to be a mandatory 6 
checklist, nor is it intended to be exclusive or exhaustive. Other factors or types of 7 
efforts may be relevant in appropriate cases. 8 
 9 

1. Soliciting through all reasonable and available means (e.g. attendance at 10 
preconstruction meetings, advertising and/or written notices) the interest 11 
of all certified DBEs who have the capability to perform the Work of the 12 
Contract. The Contractor must solicit this interest within sufficient time to 13 
allow the DBEs to respond to the solicitation. The Contractor must 14 
determine with certainty if the DBEs are interested by taking appropriate 15 
steps to follow up initial solicitations. 16 

 17 
2. Selecting portions of the Work to be performed by DBEs in order to 18 

increase the likelihood that the DBE Goal will be achieved. This includes, 19 
where appropriate, breaking out contract Work items into economically 20 
feasible units to facilitate DBE participation, even when the Contractor 21 
might otherwise prefer to perform these Work items with its own forces. 22 

 23 
3. Providing interested DBEs with adequate information about the Plans, 24 

Specifications, and requirements of the Contract in a timely manner to 25 
assist them in responding to a solicitation. 26 

 27 
a. Negotiating in good faith with interested DBEs. It is the Contractor’s 28 

responsibility to make a portion of the Work available to DBE 29 
subcontractors and suppliers and to select those portions of the Work 30 
or material needs consistent with the available DBE subcontractors 31 
and suppliers, so as to facilitate DBE participation. Evidence of such 32 
negotiation includes the names, addresses, and telephone numbers of 33 
DBEs that were considered; a description of the information provided 34 
regarding the Plans and Specifications for the Work selected for 35 
subcontracting; and evidence as to why additional agreements could 36 
not be reached for DBEs to perform the Work. 37 

 38 
b. A Contractor using good business judgment would consider a number 39 

of factors in negotiating with subcontractors, including DBE 40 
subcontractors, and would take a firm’s price and capabilities as well 41 
as the DBE Goal into consideration. However, the fact that there may 42 
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be some additional costs involved in finding and using DBEs is not in 1 
itself sufficient reason for a Contractor’s failure to meet the DBE Goal, 2 
as long as such costs are reasonable. Also, the ability or desire of a 3 
Contractor to perform the Work of a Contract with its own 4 
organization does not relieve the Contractor of the responsibility to 5 
make Good Faith Efforts. Contractors are not, however, required to 6 
accept higher quotes from DBEs if the price difference is excessive or 7 
unreasonable. 8 

 9 
4. Not rejecting DBEs as being unqualified without sound reasons based on a 10 

thorough investigation of their capabilities. The Contractor’s standing 11 
within its industry, membership in specific groups, organizations, or 12 
associations and political or social affiliations (for example union vs. 13 
non-union employee status) are not legitimate causes for the rejection or 14 
non-solicitation of DBE’s in the Contractor’s efforts to meet the DBE Goal. 15 

 16 
5. Making efforts to assist interested DBEs in obtaining bonding, lines of 17 

credit, or insurance as required by the recipient or Contractor. 18 
 19 

6. Making efforts to assist interested DBEs in obtaining necessary equipment, 20 
supplies, materials, or related assistance or services. 21 

 22 
7. Effectively using the services of available minority/women community 23 

organizations; minority/women contractors’ groups; local, State, and 24 
Federal minority/women business assistance offices; and other 25 
organizations as allowed on a case-by-case basis to provide assistance in 26 
the recruitment and placement of DBEs. 27 

 28 
8. Documentation of GFE must include copies of each DBE and non-DBE 29 

subcontractor quotes submitted to the Contractor when a non-DBE 30 
subcontractor is selected over a DBE for Work on the Contract.  (see 49 31 
CFR Part26.53(b)(2)(vi) & Appendix A) 32 

 33 
Procedures Between Subcontract Award and Execution 34 
After award and prior to execution of any subcontracts with certified DBE’s, the 35 
Contractor shall provide the additional information described below. Failure to 36 
comply may result in sanctions as provided by the Contract. 37 

1. Additional information for all successful DBEs as shown on the 38 
Disadvantaged Business Enterprise Utilization Certification: 39 
 40 
a. Correct business name, federal employee identification number (if 41 

available), and mailing address. 42 
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 1 
b. List of all MACC or preconstruction services items (with a clear 2 

description of the Work to be performed) assigned to each successful 3 
DBE, including the dollar value. 4 

 5 
c. Description of partial items (if any) to be sublet to each successful DBE 6 

specifying the Work committed under each item to be performed and 7 
including the dollar value of the DBE portion.   8 

 9 
d. Total amounts shown for each DBE shall match the amount shown on 10 

the Disadvantaged Business Enterprise Utilization Certification.  A 11 
breakdown that does not conform to the Disadvantaged Business 12 
Enterprise Utilization Certification or that demonstrates a different 13 
amount of DBE participation than that included in the Disadvantaged 14 
Business Enterprise Utilization Certification will be returned for 15 
correction. 16 

 17 
2. A list of all firms who submitted a bid or quote in attempt to participate in 18 

this project whether they were successful or not.  Include the business 19 
name and mailing address. 20 
 21 

Note: The firms identified by the Contractor may be contacted by the 22 
Contracting Agency to solicit general information as follows: age of the 23 
firm and average of its gross annual receipts over the past three-years. 24 

 25 
Commercially Useful Function (CUF) 26 
The Contractor may only take credit for the payments made for Work 27 
performed by a DBE that is determined to be performing a CUF.  This applies 28 
to all DBEs performing Work on a project, if the Contractor wants to receive 29 
credit for their participation. The Contracting Agency will conduct CUF reviews 30 
to ascertain whether DBEs are performing a CUF.  A DBE performs a CUF when 31 
it is carrying out its responsibilities of its contract by actually performing, 32 
managing, and supervising the Work involved. The DBE must be responsible 33 
for negotiating price; determining quality and quantity; ordering the material 34 
and installing (where applicable); and paying for the material itself.  If a DBE 35 
does not perform “all” of these functions on a furnish-and-install contract, it 36 
has not performed a CUF and the cost of materials cannot be counted toward 37 
DBE Goal. Leasing of equipment from a leasing company is allowed. However, 38 
leasing/purchasing equipment from the Contractor is not allowed.  Lease 39 
agreements shall be readily available for review by the Contracting Agency. 40 
 41 



Washington State Department of Transportation – Ferries Division 
Seattle Multimodal Terminal at Colman Dock Project 
 

 
RFFP Attachment to Addendum No. 1 00 72 00 
May 26, 2015 Page  10  of  15 

In order for a DBE traffic control company to be considered to be performing a 1 
CUF, the DBE must be in control of its work inclusive of supervision.  The DBE 2 
shall employ a Traffic Control Supervisor who is directly involved in the 3 
management and supervision of the traffic control employees and services. 4 
 5 
The DBE does not perform a CUF if its role is limited to that of an extra 6 
participant in a transaction, contract, or project through which the funds are 7 
passed in order to obtain the appearance of DBE participation. 8 
 9 
The Contracting Agency will use the following factors in determining whether 10 
a DBE trucking company is performing a CUF: 11 
 12 

 The DBE shall be responsible for the management and supervision of 13 
the entire trucking operation.  The owner demonstrates business 14 
related knowledge, shows up on site and is active in running the 15 
business. 16 
 17 

 The DBE finances are independently controlled by the DBE. 18 
 19 
 The DBE shall with its own workforce, operate at least one fully 20 

licensed, insured, and operational truck used on the Contract.  21 
Employees are shown exclusively on the DBE payroll. 22 

 23 
 The DBE may lease trucks without drivers from a non-DBE truck 24 

leasing company.  If the DBE leases trucks from a non-DBE truck 25 
leasing company and uses its own employees as drivers, it is entitled 26 
to credit for the total value of these hauling services. 27 

 28 
 Lease agreements for trucks shall indicate that the DBE has exclusive 29 

use of and control over the truck. This does not preclude the leased 30 
truck from working for others provided it is with the consent of the 31 
DBE and the lease provides the DBE absolute priority for use of the 32 
leased truck. 33 

 34 
 Leased trucks shall display the name and identification number of the 35 

DBE.  36 
 37 

 Leased trucks shall be driven by DBE employees included in the DBE’s 38 
payroll. 39 

 40 
The DBE may lease trucks from another DBE including a DBE owner-operator.  41 
The DBE who leases trucks from another DBE shall claim participation for the 42 
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total value of the transportation services the lessee DBE provides on the 1 
Contract. 2 
 3 
Joint Checking 4 
A joint check is issued by a Contractor to a Subcontractor and to a material 5 
supplier for items or services to be incorporated into a project. 6 
 7 
A joint check agreement must be approved by the Engineer and requested by 8 
the DBE involved using Division 00 52 33 Attachment H - DBE Joint Check 9 
Request Form (DOT Form 272-053 ) prior to its use.  The form must 10 
accompany the DBE Joint Check Agreement between the parties involved, 11 
including the conditions of the arrangement and expected use of the joint 12 
checks. 13 
 14 
The approval to use joint checks and the use will be closely monitored by the 15 
Engineer.  To receive DBE credit for performing a CUF with respect to 16 
obtaining materials and supplies, a DBE must “be responsible for negotiating 17 
price, determining quality and quantity, ordering the material and installing 18 
(where applicable) and paying for the material itself.”  The Contractor shall 19 
submit DBE Joint Check Request Form for the Engineer approval prior to using 20 
a joint check.   21 
 22 
Material costs paid by the Contractor directly to the material supplier are not 23 
allowed.  If proper procedures are not followed or the Engineer determines 24 
that the arrangement results in lack of independence for the DBE involved, no 25 
DBE credit will be given for the DBE’s participation as it relates to the material 26 
cost. 27 
 28 
Prompt Payment 29 
Refer to Article XVII of Division 00 73 73 for Prompt Payment requirements 30 
associated with this contract. 31 
 32 
Reporting 33 
All certified DBE Work is reported. The Contractor shall submit a Monthly 34 
Report of Amounts Credited as DBE Participation to the Engineer each month, 35 
regardless of whether payments were made or Work occurred, between 36 
Execution of the Contract and the final amounts paid to DBE contractor or 37 
Completion of the Contract using the application available at: 38 
https://remoteapps.wsdot.wa.gov/mapsdata/tools/dbeparticipation/. The 39 
monthly report is due 20 calendar days following the end of the month. After 40 
Execution of the Contract, the Contractor shall send an e-mail to 41 
DBEPAdmin@wsdot.wa.gov containing the following information: the first and 42 
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last name, e-mail address, title and phone number of the person that will be 1 
submitting the above documents for the Contractor. The e-mail shall include 2 
the WSDOT contract number they will be reporting on. After receipt of this 3 
information by WSDOT, the Contractor will receive an e-mail containing their 4 
username and password for the application and a link to the application. 5 
Reporting instructions are available in the application. 6 
 7 
In the event that the payments to a DBE contractor have been made by an 8 
entity other than the Contractor, as in the case of a lower-tier Subcontractor 9 
or supplier, then the Contractor shall obtain evidence of payments from the 10 
paying entity and report these payments to the Engineer. 11 
 12 
 13 

Changes in Work Committed to DBE 14 
The Contractor shall utilize the DBEs to perform the work and supply the materials 15 
for which each is committed unless approved in writing, and in advance, by the 16 
Engineer.  The Contractor shall not be entitled to any payment for work or material 17 
completed by the Contractor or subcontractors that was committed to be 18 
completed by the DBEs. 19 
 20 

Owner Initiated Changes 21 
The Engineer will consider the impact on DBE participation in instances where 22 
the Engineer changes Work that was committed to a DBE at the time of 23 
Contract Award.  In such instances, the Contractor shall not be required to 24 
substitute for the Work but is encouraged to do so.  The Engineer may direct 25 
DBE participation or solicitation of DBEs as part of a change order. 26 

 27 
Contractor-Initiated Changes 28 
The Contractor cannot reduce the amount of work of a DBE without good 29 
cause, even if the Contractor continues to meet the DBE Commitment through 30 
other means.  Reducing a DBE’s Commitment is viewed as a partial DBE 31 
termination, subject to the procedures below. 32 
 33 
Original Quantity Under runs 34 
In the event that Work committed to a DBE firm underruns the original 35 
planned quantities the Contractor is encouraged to substitute the remaining 36 
applicable Work to another DBE but is not required to do so. 37 
 38 
Contractor Proposed DBE Substitutions 39 
Requests to substitute a DBE must be for good cause (see DBE termination 40 
process below), and requires the prior written approval of the Engineer.  After 41 
receiving a written termination with good cause approval from the Engineer, 42 
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the Contractor may only replace a DBE with another certified DBE.  When any 1 
changes encountered between Award and Execution of a subcontract that 2 
result in a substitution of DBE, the substitute DBE must have been certified 3 
prior to the due date for bids on the subcontract.  4 
  5 
DBE Termination 6 
Termination of a DBE (or an approved substitute DBE) is only allowed in whole 7 
or in part with prior written approval of the Engineer.  The Contractor must 8 
have good cause to terminate a DBE.   9 
 10 
Good cause typically includes situations where the DBE Subcontractor is 11 
unable or unwilling to perform the work of its subcontract.  Good cause may 12 
exist if: 13 
 14 

 The DBE fails or refuses to execute a written contract. 15 
 16 
 The DBE fails or refuses to perform the Work of its subcontract in a 17 

way consistent with normal industry standards. 18 
 19 

 The DBE fails or refuses to meet the Contractor’s reasonable 20 
nondiscriminatory bond requirements. 21 

 22 
 The DBE becomes bankrupt, insolvent, or exhibits credit 23 

unworthiness. 24 
 25 

 The DBE is ineligible to work on public works projects because of 26 
suspension and debarment proceedings pursuant to federal law or 27 
applicable State law. 28 

 29 
 The DBE voluntarily withdraws from the project, and provides written 30 

notice of its withdrawal. 31 
 32 

 The DBE’s work is deemed unsatisfactory by the Engineer and not in 33 
compliance with the contract. 34 

 35 
 The DBE’s owner dies or becomes disabled with the result that the 36 

DBE is unable to complete its Work on the contract. 37 
 38 
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Good cause does not exist if: 1 
 2 

 The Contractor seeks to terminate a DBE so that the Contractor can 3 
self-perform the Work. 4 

 5 
 The Contractor seeks to terminate a DBE so the Contractor can 6 

substitute another DBE contractor or non-DBE contractor after 7 
Contract Award. 8 

 9 
 The failure or refusal of the DBE to perform its Work on the 10 

subcontract results from the bad faith or discriminatory action of the 11 
Contractor (e.g., the failure of the Contractor to make timely 12 
payments or the unnecessary placing of obstacles in the path of the 13 
DBE’s Work). 14 

 15 
Prior to requesting termination, the Contractor shall give notice in writing to 16 
the DBE with a copy to the Engineer of its intent to request to terminate DBE 17 
Work and the reasons for doing so.  The DBE shall have five (5) working days 18 
to respond to the Contractor’s notice.  The DBE’s response shall either support 19 
the termination or advise the Engineer and the Contractor of the reasons it 20 
objects to the termination of its subcontract. 21 
 22 
When a DBE is terminated, or fails to complete its work on the contract for 23 
any reason, the Contractor shall substitute with another DBE, substitute other 24 
DBE participation or provide documentation of GFE.  A plan to achieve the DBE 25 
Commitment shall be submitted to the Engineer within 2 working days of the 26 
approval of termination or the Contract shall be suspended until such time the 27 
substitution plan is submitted. 28 
 29 
Decertification/Graduation 30 
When a DBE is “decertified” or “graduates” from the DBE program during the 31 
course of the Contract, the participation of that DBE shall continue to count 32 
towards the DBE Goal as long as the subcontract with the DBE was executed 33 
prior to the decertification notice. The Contractor is obligated to substitute 34 
when a DBE does not have an executed subcontract agreement at the time of 35 
decertification/graduation. 36 
 37 
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Consequences of Non-Compliance 1 
Breach of Contract 2 
Each contract with a Contractor (and each subcontract the Contractor signs 3 
with a Subcontractor) must include the following assurance clause:  4 
 5 
The Contractor, subrecipient, or Subcontractor shall not discriminate on the 6 
basis of race, color, national origin, or sex in the performance of this contract.  7 
The Contractor shall carry out applicable requirements of 49 CFR Part 26 in the 8 
award and administration of DOT-assisted contracts.  Failure by the Contractor 9 
to carry out these requirements is a material breach of this contract, which 10 
may result in the termination of this contract or such other remedy as the 11 
recipient deems appropriate, which may include, but is not limited to: 12 
 13 

(1) Withholding monthly progress payments; 14 
 15 
(2) Assessing sanctions; 16 
 17 
(3) Liquidated damages; and/or 18 
 19 
(4) Disqualifying the Contractor from future bidding as non-responsible. 20 

 21 
Notice  22 
If the Contractor or any Subcontractor, Consultant, Regular Dealer, or service 23 
provider is deemed to be in non-compliance, the Contractor will be informed 24 
in writing, by certified mail by the Engineer that sanctions will be imposed for 25 
failure to meet the DBE Commitment and/or submit documentation of good 26 
faith efforts.  The notice will state the specific sanctions to be imposed which 27 
may include impacting a Contractor or other entity’s ability to participate in 28 
future contracts.  29 
 30 

Sanctions 31 
If it is determined that the Contractor’s failure to meet all or part of the DBE 32 
Commitment is due to the Contractor’s inadequate good faith efforts throughout 33 
the life of the Contract, including failure to submit timely, required Good Faith 34 
Efforts information and documentation, the Contractor may be required to pay 35 
DBE penalty equal to the amount of the unmet Commitment, in addition to the 36 
sanctions outlined in Section 1-07.11(5). 37 

 38 
Payment 39 
Compensation for all costs involved with complying with the conditions of this 40 
Specification and any other associated DBE requirements is included in payment 41 
for the associated Contract items of Work, except otherwise provided in the 42 
Specifications. 43 
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Attachment B 1 
Geotechnical Reports and Boring Logs 2 

 3 
Draft Geotechnical Reports are available for reference at the following location: 4 
ftp://ftp.wsdot.wa.gov/contracts/Seattle%20Multimodal%20Terminal%20at%20Colman%20Do5 
ck%20Project/Reference_Documents 6 
 7 
Final Geotechnical Reports and Boring Logs will be provided prior to MACC negotiations and will 8 
become part of the Contract. 9 
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FEDERAL  TRANSIT  ADMINISTRATION  ARTICLES 

FOR  CONSTRUCTION  CONTRACTS 

I. 1 

BUY  AMERICA  REQUIREMENTS 2 

 3 
49 U.S.C. 5323(j) 4 
49 CFR Part 661 5 

 6 
The Buy America requirements apply to the following types of contracts:  Construction 7 
Contracts and Acquisition of Goods or Rolling Stock (valued at more than $100,000).   8 
 9 
The Buy America requirements flow down from FTA recipients and subrecipients to first tier 10 
Contractors, who are responsible for ensuring that lower tier contractors and subcontractors 11 
are in compliance.  12 

Buy America 13 

This Contract is subject to the Federal Transit Administration's (FTA's) Buy America 14 
requirements in 49 CFR Part 661 and 49 U.S.C. 5323(j).  The Contractor agrees to abide by its 15 
Buy America Certificate submitted with its bid/proposal. 16 

17 
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II. 1 

GOVERNMENT-WIDE  DEBARMENT  AND  SUSPENSION 2 

2 CFR Part 180  3 
2 CFR Part 1200  4 

2 CFR Parts 180 and 1200 prohibit FTA recipients and sub-recipients from contracting for goods 5 
and services from organizations that have been suspended or debarred from receiving 6 
Federally-assisted contracts.  As part of their applications each year, recipients are required to 7 
submit a certification to the effect that they will not enter into contracts over $25,000 with 8 
suspended or debarred Contractors and that they will require their Contractors (and their 9 
subcontractors) to make the same certification to them.  Contractors are also required to 10 
confirm whether a prospective lower-tier participant is debarred or suspended.   11 

Contractors are required to pass this requirement on to subcontractors seeking subcontracts 12 
over $25,000.  Thus, the terms "lower tier covered participant" and "lower tier covered 13 
transaction" include both Contractors and subcontractors and contracts and subcontracts over 14 
$25,000.  15 

Debarment and Suspension 16 

This Contract is subject to the Federal Transit Administration's (FTA's) debarment and suspension 17 
requirements in 2 CFR Parts 180 and 1200.  The Contractor agrees to abide by the following 18 
certifications submitted with its bid/proposal: "Certification of Contractor Regarding Debarment, 19 
Suspension, and Other Responsibility Matters"; "Certification of Contractor Regarding Debarment, 20 
Suspension, Ineligibility and Voluntary Exclusion - Lower Tier Covered Transaction"; and 21 
corresponding certifications for subcontractors.  The Contractor also agrees to (i) confirm whether a 22 
prospective participant in a lower tier covered transaction is debarred or suspended by checking 23 
the exclusion records maintained at https://www.sam.gov/portal/public/SAM/; and (ii) pass on the 24 
same requirement to prospective lower tier participants. 25 

26 



Washington State Department of Transportation – Ferries Division 
Seattle Multimodal Terminal at Colman Dock Project 
 

 
RFFP – Attachment to Addendum No. 1 00 73 73 
May 26, 2015 Page  4  of  32 

III. 1 

LOBBYING 2 

31 U.S.C. 1352 3 
49 CFR Part 19 4 
49 CFR Part 20 5 

The Lobbying requirements apply to Construction/Architectural and Engineering/Acquisition of 6 
Rolling Stock/Professional Service Contract/Operational Service Contract/Turnkey contracts.  7 

The Lobbying requirements mandate the maximum flow down, pursuant to Byrd Anti-Lobbying 8 
Amendment, 31 U.S.C. § 1352(b)(5) and 49 C.F.R. Part 19, Appendix A, § 7.  9 

The Clause and specific language therein are mandated by 49 CFR Part 19, Appendix A.  10 
Modifications have been made to the Clause pursuant to Section 10 of the Lobbying Disclosure 11 
Act of 1995, P.L. 104-65 [to be codified at 2 U.S.C. § 1601, et seq. ] - Lobbying Certification and 12 
Disclosure of Lobbying Activities for third party Contractors are mandated by 31 U.S.C. 13 
1352(b)(5), as amended by Section 10 of the Lobbying Disclosure Act of 1995, and 14 
DOT implementing regulation, "New Restrictions on Lobbying," at 49 CFR § 20.110(d) - 15 
Language in Lobbying Certification is mandated by 49 CFR Part 19, Appendix A, Section 7, which 16 
provides that Contractors file the certification required by 49 CFR Part 20, Appendix A.  17 
Modifications have been made to the Lobbying Certification pursuant to Section 10 of the 18 
Lobbying Disclosure Act of 1995. - Use of "Disclosure of Lobbying Activities," Standard Form-LLL 19 
set forth in Appendix B of 49 CFR Part 20, as amended by "Government wide Guidance For New 20 
Restrictions on Lobbying," 61 Fed. Reg. 1413 (1/19/96) is mandated by 49 CFR Part 20, 21 
Appendix A.  Byrd Anti-Lobbying Amendment, 31 U.S.C. 1352, as amended by the Lobbying 22 
Disclosure Act of 1995, P.L. 104-65 [to be codified at 2 U.S.C. § 1601, et seq.] - Contractors 23 
who apply or bid for an award of $100,000 or more shall file the certification required by 24 
49 CFR part 20, "New Restrictions on Lobbying."  Each tier certifies to the tier above that it will 25 
not and has not used Federal appropriated funds to pay any person or organization for 26 
influencing or attempting to influence an officer or employee of any agency, a member of 27 
Congress, officer or employee of Congress, or an employee of a member of Congress in 28 
connection with obtaining any Federal contract, grant or any other award covered by 31 U.S.C. 29 
1352.  Each tier shall also disclose the name of any registrant under the Lobbying Disclosure Act 30 
of 1995 who has made lobbying contacts on its behalf with non-Federal funds with respect to 31 
that Federal contract, grant or award covered by 31 U.S.C. 1352.  Such disclosures are 32 
forwarded from tier to tier up to the recipient.  33 

Lobbying 34 

This Contract is subject to the Federal Transit Administration's (FTA's) Lobbying requirements in 35 
31 U.S.C. 1352, 49 CFR Part 19 and 49 CFR Part 20.  The Contractor agrees to abide by its 36 
"Certification Regarding Lobbying" submitted with its bid/proposal. 37 

38 
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IV. 1 

ACCESS  TO  RECORDS  AND  REPORTS 2 

49 U.S.C. 5325  3 
18 CFR 18.36 (i)  4 
49 CFR 633.17 5 

 6 
Reference Chart "Requirements for Access to Records and Reports by Type of Contracts". 7 
FTA does not require the inclusion of these requirements in subcontracts. 8 

Access to Records 9 

The following access to records requirements apply to this Contract:  10 

1. Where the Purchaser is not a State but a local government and is the FTA Recipient or a 11 
subgrantee of the FTA Recipient in accordance with 49 C. F. R. 18.36(i), the Contractor 12 
agrees to provide the Purchaser, the FTA Administrator, the Comptroller General of the 13 
United States or any of their authorized representatives access to any books, 14 
documents, papers and records of the Contractor which are directly pertinent to this 15 
contract for the purposes of making audits, examinations, excerpts and transcriptions. 16 
Contractor also agrees, pursuant to 49 C. F. R. 633.17 to provide the FTA Administrator 17 
or his authorized representatives including any PMO Contractor access to Contractor's 18 
records and construction sites pertaining to a major capital project, defined at 49 U.S.C. 19 
5302(a)1, which is receiving federal financial assistance through the programs described 20 
at 49 U.S.C. 5307, 5309 or 5311.  21 

2. Where the Purchaser is a State and is the FTA Recipient or a subgrantee of the FTA 22 
Recipient in accordance with 49 C.F.R. 633.17, Contractor agrees to provide the 23 
Purchaser, the FTA Administrator or his authorized representatives, including any PMO 24 
Contractor, access to the Contractor's records and construction sites pertaining to a 25 
major capital project, defined at 49 U.S.C. 5302(a)1, which is receiving federal financial 26 
assistance through the programs described at 49 U.S.C. 5307, 5309 or 5311. By 27 
definition, a major capital project excludes contracts of less than the simplified 28 
acquisition threshold currently set at $100,000. 29 

3. Where the Purchaser enters into a negotiated contract for other than a small purchase 30 
or under the simplified acquisition threshold and is an institution of higher education, a 31 
hospital or other non-profit organization and is the FTA Recipient or a subgrantee of the 32 
FTA Recipient in accordance with 49 C.F.R. 19.48, Contractor agrees to provide the 33 
Purchaser, FTA Administrator, the Comptroller General of the United States or any of 34 
their duly authorized representatives with access to any books, documents, papers and 35 
record of the Contractor which are directly pertinent to this contract for the purposes of 36 
making audits, examinations, excerpts and transcriptions.  37 

38 
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4. Where any Purchaser which is the FTA Recipient or a subgrantee of the FTA Recipient in 1 
accordance with 49 U.S.C. 5325(a) enters into a contract for a capital project or 2 
improvement (defined at 49 U.S.C. 5302(a)1) through other than competitive bidding, 3 
the Contractor shall make available records related to the contract to the Purchaser, the 4 
Secretary of Transportation and the Comptroller General or any authorized officer or 5 
employee of any of them for the purposes of conducting an audit and inspection.  6 

5. The Contractor agrees to permit any of the foregoing parties to reproduce by any means 7 
whatsoever or to copy excerpts and transcriptions as reasonably needed.  8 

6. The Contractor agrees to maintain all books, records, accounts and reports required 9 
under this contract for a period of not less than three years after the date of 10 
termination or expiration of this contract, except in the event of litigation or settlement 11 
of claims arising from the performance of this contract, in which case Contractor agrees 12 
to maintain same until the Purchaser, the FTA Administrator, the Comptroller General, 13 
or any of their duly authorized representatives, have disposed of all such litigation, 14 
appeals, claims or exceptions related thereto. Reference 49 CFR 18.39(i)(11).  15 

7. FTA does not require the inclusion of these requirements in subcontracts.  16 

Requirements for Access to Records and Reports by Types of Contract  17 

Contract 
Characteristics   Operational 

Service Contract 
Turnkey Construction Architectural 

Engineering 
Acquisition of 
Rolling Stock 

Professional 
Services 

I State Grantees  
 
a. Contracts below 
SAT ($100,000)   
 
 
 
 b. Contracts above 
$100,000/Capital 
Projects  

   
 
 

 None 
 
 
 
 
 

None unless1 
non-competitive 

award   

  
 
 
Those imposed on 
state pass thru to 
Contractor   

   
 
 
None  
 
 
 
 
Yes, unless non-
competitive 
award or if 
funded thru2 
5307/5309/5311 

   
 
 
None  
 
 
 
 
None unless 
non-competitive 
award 

   
 
 
None  
 
 
 
 
None unless 
non-competitive 
award 

   
 
 

None  
 
 
 
None unless 
non-competitive 
award 

        

Sources of Authority: 1 49 USC 5325 (a) 2 49 CFR 633.17 3 18 CFR 18.36 (i)  18 

19 
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V. 1 
ENERGY  CONSERVATION  REQUIREMENTS 2 

 3 
42 U.S.C. 6321 et seq.  4 

49 CFR Part 18 5 

The Energy Conservation requirements are applicable to all contracts.  6 

The Energy Conservation requirements extend to all third party contractors and their contracts 7 
at every tier and subrecipients and their subagreements at every tier.  8 

Energy Conservation 9 

The Contractor agrees to comply with mandatory standards and policies relating to energy 10 
efficiency which are contained in the state energy conservation plan issued in compliance with 11 
the Energy Policy and Conservation Act.  12 

 13 
 14 
 15 

VI. 16 

CLEAN  WATER  REQUIREMENTS 17 

33 U.S.C. 1251  18 

The Clean Water requirements apply to each contract and subcontract which exceeds 19 
$100,000.  20 

The Clean Water requirements flow down to FTA recipients and subrecipients at every tier.  21 

Clean Water  22 

1. The Contractor agrees to comply with all applicable standards, orders or regulations 23 
issued pursuant to the Federal Water Pollution Control Act, as amended, 33 U.S.C. 1251 24 
et seq.  The Contractor agrees to report each violation to the State and understands and 25 
agrees that the State will, in turn, report each violation as required to assure notification 26 
to FTA and the appropriate EPA Regional Office.  27 

2. The Contractor also agrees to include these requirements in each subcontract exceeding 28 
$100,000 financed in whole or in part with Federal assistance provided by FTA.  29 

30 
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VII. 1 

CLEAN  AIR 2 

42 U.S.C. 7401 et seq.  3 
40 CFR 15.61 4 

49 CFR Part 18 5 

The Clean Air requirements apply to all contracts exceeding $100,000, including indefinite 6 
quantities where the amount is expected to exceed $100,000 in any year.  7 

The Clean Air requirements flow down to all subcontracts which exceed $100,000.  8 

Clean Air 9 

1. The Contractor agrees to comply with all applicable standards, orders or regulations 10 
issued pursuant to the Clean Air Act, as amended, 42 U.S.C. §§ 7401 et seq.  The 11 
Contractor agrees to report each violation to the State and understands and agrees that 12 
the State will, in turn, report each violation as required to assure notification to FTA and 13 
the appropriate EPA Regional Office.  14 

2. The Contractor also agrees to include these requirements in each subcontract exceeding 15 
$100,000 financed in whole or in part with Federal assistance provided by FTA.  16 

 17 

VIII. 18 

FEDERAL  CHANGES 19 

49 CFR Part 18  20 
 21 

The Federal Changes requirement applies to all contracts.  22 
The Federal Changes requirement flows down appropriately to each applicable changed 23 
requirement. 24 

Federal Changes 25 

The Contractor shall at all times comply with all applicable FTA regulations, policies, procedures 26 
and directives, including without limitation those listed directly or by reference in the Master 27 
Agreement between the State and FTA, as they may be amended or promulgated from time to 28 
time during the term of this contract.  Contractor's failure to so comply shall constitute a 29 
material breach of this contract. 30 

31 
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IX. 1 

NO  GOVERNMENT  OBLIGATION  TO  THIRD  PARTIES 2 

 3 
Applicable to all contracts.  4 

Not required by statute or regulation for either primary Contractors or subcontractors, this 5 
concept should flow down to all levels to clarify, to all parties to the contract, that the Federal 6 
Government does not have contractual liability to third parties, absent specific written consent. 7 

No Obligation by the Federal Government  8 

1. The State and the Contractor acknowledge and agree that, notwithstanding any 9 
concurrence by the Federal Government in or approval of the solicitation or award of 10 
the underlying contract, absent the express written consent by the Federal Government, 11 
the Federal Government is not a party to this contract and shall not be subject to any 12 
obligations or liabilities to the State, Contractor, or any other party (whether or not a 13 
party to that contract) pertaining to any matter resulting from the underlying contract.  14 

2. The Contractor agrees to include the above clause in each subcontract financed in whole 15 
or in part with Federal assistance provided by FTA.  It is further agreed that the clause 16 
shall not be modified, except to identify the subcontractor who will be subject to its 17 
provisions.  18 

19 
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X. 1 

PROGRAM  FRAUD  AND  FALSE  OR  FRAUDULENT  STATEMENTS 2 

AND  RELATED  ACTS 3 

31 U.S.C. 3801 et seq.  4 
49 CFR Part 31, 18 U.S.C. 1001 5 

49 U.S.C. 5307 6 
 7 

These requirements are applicable to all contracts.   8 
These requirements flow down to Contractors and subcontractors who make, present, or 9 
submit covered claims and statements.  10 

Program Fraud and False or Fraudulent Statements or Related Acts  11 

1. The Contractor acknowledges that the provisions of the Program Fraud Civil Remedies 12 
Act of 1986, as amended, 31 U.S.C. § 3801 et seq. and U.S. DOT regulations, "Program 13 
Fraud Civil Remedies," 49 C.F.R. Part 31, apply to its actions pertaining to this Project. 14 
Upon execution of the underlying contract, the Contractor certifies or affirms the 15 
truthfulness and accuracy of any statement it has made, it makes, it may make, or 16 
causes to be made, pertaining to the underlying contract or the FTA assisted project for 17 
which this contract work is being performed.  In addition to other penalties that may be 18 
applicable, the Contractor further acknowledges that if it makes, or causes to be made, 19 
a false, fictitious, or fraudulent claim, statement, submission, or certification, the 20 
Federal Government reserves the right to impose the penalties of the Program Fraud 21 
Civil Remedies Act of 1986 on the Contractor to the extent the Federal Government 22 
deems appropriate.  23 

2. The Contractor also acknowledges that if it makes, or causes to be made, a false, 24 
fictitious, or fraudulent claim, statement, submission, or certification to the Federal 25 
Government under a contract connected with a project that is financed in whole or in 26 
part with Federal assistance originally awarded by FTA under the authority of 49 U.S.C. 27 
§ 5307, the Government reserves the right to impose the penalties of 18 U.S.C. § 1001 28 
and 49 U.S.C. § 5307(n)(1) on the Contractor, to the extent the Federal Government 29 
deems appropriate.  30 

3. The Contractor agrees to include the above two clauses in each subcontract financed in 31 
whole or in part with Federal assistance provided by FTA.  It is further agreed that the 32 
clauses shall not be modified, except to identify the subcontractor who will be subject to 33 
the provisions.  34 

35 
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XI. 1 

CONTRACT  WORK  HOURS  AND  SAFETY  STANDARDS  ACT 2 

40 U.S.C. 3701  3 
29 C.F.R. § 5.5(b)  4 

49 CFR § 18 5 
 6 

29 CFR § 5.5(b), which deals with overtime requirements, applies to:  all construction contracts 7 
in excess of $100,000.   8 
Applies to third party Contractors and subcontractors.  9 
 10 
(These clauses should be used in conjunction with the Davis-Bacon Act clauses.)   11 

 12 
1. Overtime Requirements 13 

No Contractor or subcontractor contracting for any part of the contract work which may 14 
require or involve the employment of laborers or mechanics shall require or permit any 15 
such laborer or mechanic in any workweek in which he or she is employed on such work 16 
to work in excess of forty hours in such workweek unless such laborer or mechanic 17 
receives compensation at a rate not less than one and one-half times the basic rate of 18 
pay for all hours worked in excess of forty hours in such workweek.  19 
 20 

2. Violation; Liability For Unpaid Wages; Liquidated Damages 21 
In the event of any violation of the clause set forth in paragraph (1) of this section the 22 
Contractor and any subcontractor responsible therefor shall be liable for the unpaid 23 
wages.  In addition, such Contractor and subcontractor shall be liable to the United 24 
States for liquidated damages.  Such liquidated damages shall be computed with respect 25 
to each individual laborer or mechanic, including watchmen and guards, employed in 26 
violation of the clause set forth in paragraph 1 of this section, in the sum of $10 for each 27 
calendar day on which such individual was required or permitted to work in excess of 28 
the standard workweek of forty hours without payment of the overtime wages required 29 
by the clause set forth in paragraph 1 of this section.  30 
 31 

3. Withholding For Unpaid Wages and Liquidated Damages 32 
The State shall, upon its own action or upon written request of an authorized 33 
representative of the Department of Labor, withhold or cause to be withheld, from any 34 
moneys payable on account of work performed by the Contractor or subcontractor 35 
under any such contract or any other Federal contract with the same prime Contractor, 36 
or any other federally-assisted contract subject to the Contract Work Hours and Safety 37 
Standards Act, which is held by the same prime Contractor, such sums as may be 38 
determined to be necessary to satisfy any liabilities of such Contractor or subcontractor 39 
for unpaid wages and liquidated damages as provided in the clause set forth in 40 
paragraph 2 of this section.  41 
 42 
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4. Subcontracts 1 
The Contractor or subcontractor shall insert in any subcontracts the clauses set forth in 2 
this section and also a clause requiring the subcontractors to include these clauses in 3 
any lower tier subcontracts.  The prime Contractor shall be responsible for compliance 4 
by any subcontractor or lower tier subcontractor with the clauses set forth in this 5 
section.  6 

7 
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XII. 1 

CIVIL  RIGHTS  REQUIREMENTS 2 

29 U.S.C. § 623, 42 U.S.C. § 2000  3 
42 U.S.C. § 6102, 42 U.S.C. § 12112  4 
42 U.S.C. § 12132, 49 U.S.C. § 5332  5 

29 CFR Part 1630, 41 CFR Parts 60 et seq.  6 
 7 

The Civil Rights Requirements apply to all contracts.   8 
The Civil Rights requirements flow down to all third party Contractors and subcontractors at 9 
every tier. 10 

Civil Rights 11 

The following requirements apply to the underlying contract:  12 

1. Nondiscrimination - In accordance with Title VI of the Civil Rights Act, as amended, 13 
42 U.S.C. § 2000d, section 303 of the Age Discrimination Act of 1975, as amended, 14 
42 U.S.C. § 6102, section 202 of the Americans with Disabilities Act of 1990, 42 U.S.C. 15 
§ 12132, and Federal transit law at 49 U.S.C. § 5332, the Contractor agrees that it will 16 
not discriminate against any employee or applicant for employment because of race, 17 
color, creed, national origin, sex, age, or disability.  In addition, the Contractor agrees to 18 
comply with applicable Federal implementing regulations and other implementing 19 
requirements FTA may issue.  20 

2. Equal Employment Opportunity - The following equal employment opportunity 21 
requirements apply to the underlying contract:  22 

A. Race, Color, Creed, National Origin, Sex - In accordance with Title VII of the Civil 23 
Rights Act, as amended, 42 U.S.C. § 2000e, and Federal transit laws at 49 U.S.C. 24 
§ 5332, the Contractor agrees to comply with all applicable equal employment 25 
opportunity requirements of U.S. Department of Labor (U.S. DOL) regulations, 26 
"Office of Federal Contract Compliance Programs, Equal Employment 27 
Opportunity, Department of Labor," 41 C.F.R. Parts 60 et seq., (which implement 28 
Executive Order No. 11246, "Equal Employment Opportunity," as amended by 29 
Executive Order No. 11375, "Amending Executive Order 11246 Relating to Equal 30 
Employment Opportunity," 42 U.S.C. § 2000e note), and with any applicable 31 
Federal statutes, executive orders, regulations, and Federal policies that may in 32 
the future affect construction activities undertaken in the course of the Project.  33 
The Contractor agrees to take affirmative action to ensure that applicants are 34 
employed, and that employees are treated during employment, without regard 35 
to their race, color, creed, national origin, sex, or age. Such action shall include, 36 
but not be limited to, the following: employment, upgrading, demotion or 37 
transfer, recruitment or recruitment advertising, layoff or termination; rates of 38 
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pay or other forms of compensation; and selection for training, including 1 
apprenticeship.  In addition, the Contractor agrees to comply with any 2 
implementing requirements FTA may issue.  3 

B. Age - In accordance with section 4 of the Age Discrimination in Employment Act 4 
of 1967, as amended, 29 U.S.C. § § 623 and Federal transit law at 49 U.S.C. 5 
§ 5332, the Contractor agrees to refrain from discrimination against present and 6 
prospective employees for reason of age. In addition, the Contractor agrees to 7 
comply with any implementing requirements FTA may issue.  8 

C. Disabilities - In accordance with section 102 of the Americans with Disabilities 9 
Act, as amended, 42 U.S.C. § 12112, the Contractor agrees that it will comply 10 
with the requirements of U.S. Equal Employment Opportunity Commission, 11 
"Regulations to Implement the Equal Employment Provisions of the Americans 12 
with Disabilities Act," 29 C.F.R. Part 1630, pertaining to employment of persons 13 
with disabilities. In addition, the Contractor agrees to comply with any 14 
implementing requirements FTA may issue.  15 

3. The Contractor also agrees to include these requirements in each subcontract financed 16 
in whole or in part with Federal assistance provided by FTA, modified only if necessary 17 
to identify the affected parties. 18 

 19 

XIII. 20 

BONDING  REQUIREMENTS 21 

 22 
For construction or facility improvement contracts or subcontracts exceeding $100,000. 23 

Bonding requirements flow down to the first tier Contractors.  24 

Bid Bond and Contract Bond 25 
The Contractor shall comply with the “Bid Deposit” and "Contract Bond" provisions in the bid / 26 
proposal package issued by the State. 27 

28 
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XIV. 1 

DAVIS - BACON  ACT  AND  COPELAND  ANTI – KICKBACK  ACT 2 

 3 
40 U.S.C. 3141  4 

29 CFR § 5  5 
 6 

Construction contracts over $2,000.00 7 
Applies to third party Contractors and subcontractors 8 
The language in this clause is mandated under the DOL regulations at 29 C.F.R. § 5.5 (a) 9 

 10 
Davis Bacon and Copeland Anti-Kickback Acts 11 
 12 
1. Minimum Wages 13 

(i) All laborers and mechanics employed or working upon the site of the work (or 14 
under the United States Housing Act of 1937 or under the Housing Act of 1949 in 15 
the construction or development of the project), will be paid unconditionally and 16 
not less often than once a week, and without subsequent deduction or rebate on 17 
any account (except such payroll deductions as are permitted by regulations 18 
issued by the Secretary of Labor under the Copeland Act (29 CFR part 3)), the full 19 
amount of wages and bona fide fringe benefits (or cash equivalents thereof) due 20 
at time of payment computed at rates not less than those contained in the wage 21 
determination of the Secretary of Labor which is attached hereto and made a 22 
part hereof, regardless of any contractual relationship which may be alleged to 23 
exist between the Contractor and such laborers and mechanics.  24 

 25 
Contributions made or costs reasonably anticipated for bona fide fringe benefits 26 
under section 1(b)(2) of the Davis-Bacon Act on behalf of laborers or mechanics 27 
are considered wages paid to such laborers or mechanics, subject to the 28 
provisions of paragraph 1.(iv) of this section; also, regular contributions made or 29 
costs incurred for more than a weekly period (but not less often than quarterly) 30 
under plans, funds, or programs which cover the particular weekly period, are 31 
deemed to be constructively made or incurred during such weekly period.  Such 32 
laborers and mechanics shall be paid the appropriate wage rate and fringe 33 
benefits on the wage determination for the classification of work actually 34 
performed, without regard to skill, except as provided in 29 CFR Part 5.5(a)(4).  35 
Laborers or mechanics performing work in more than one classification may be 36 
compensated at the rate specified for each classification for the time actually 37 
worked therein; Provided that the employer's payroll records accurately set 38 
forth the time spent in each classification in which work is performed.  The wage 39 
determination and the Davis-Bacon poster (WH-1321) shall be posted at all times 40 
by the Contractor and its subcontractors at the site of the work in a prominent 41 
and accessible place where it can be easily seen by the workers.  42 
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 1 
(ii)(A) The contracting officer shall require that any class of laborers or mechanics, 2 

including helpers, which is not listed in the wage determination and which is to 3 
be employed under the contract shall be classified in conformance with the 4 
wage determination.  The contracting officer shall approve an additional 5 
classification and wage rate and fringe benefits therefore only when the 6 
following criteria have been met:  7 

 8 
(1) Except with respect to helpers as defined as 29 CFR 5.2(n)(4), the work to 9 

be performed by the classification requested is not performed by a 10 
classification in the wage determination; and  11 

 12 
(2) The classification is utilized in the area by the construction industry; and  13 
 14 
(3) The proposed wage rate, including any bona fide fringe benefits, bears a 15 

reasonable relationship to the wage rates contained in the wage 16 
determination; and  17 

 18 
(4) With respect to helpers as defined in 29 CFR 5.2(n)(4), such a 19 

classification prevails in the area in which the work is performed.  20 
 21 

    (B) If the Contractor and the laborers and mechanics to be employed in the 22 
classification (if known), or their representatives, and the contracting officer 23 
agree on the classification and wage rate (including the amount designated for 24 
fringe benefits where appropriate), a report of the action taken shall be sent by 25 
the contracting officer to the Administrator of the Wage and Hour Division, 26 
Employment Standards Administration, U.S. Department of Labor, Washington, 27 
DC 20210.  The Administrator, or an authorized representative, will approve, 28 
modify or disapprove every additional classification action within 30 days of 29 
receipt and so advise the contracting officer or will notify the contracting officer 30 
within the 30-day period that additional time is necessary.  31 

 32 
    (C) In the event the Contractor, the laborers or mechanics to be employed in the 33 

classification or their representatives, and the contracting officer do not agree 34 
on the proposed classification and wage rate (including the amount designated 35 
for fringe benefits, where appropriate), the contracting officer shall refer the 36 
questions, including the views of all interested parties and the recommendation 37 
of the contracting officer, to the Administrator for determination.  The 38 
Administrator, or an authorized representative, will issue a determination within 39 
30 days of receipt and so advise the contracting officer or will notify the 40 
contracting officer within the 30-day period that additional time is necessary.  41 

 42 
    (D) The wage rate (including fringe benefits where appropriate) determined 43 

pursuant to paragraphs (a)(1)(ii) (B) or (C) of this section, shall be paid to all 44 
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workers performing work in the classification under this contract from the first 1 
day on which work is performed in the classification.  2 

 3 
(iii) Whenever the minimum wage rate prescribed in the contract for a class of 4 

laborers or mechanics includes a fringe benefit which is not expressed as an 5 
hourly rate, the Contractor shall either pay the benefit as stated in the wage 6 
determination or shall pay another bona fide fringe benefit or an hourly cash 7 
equivalent thereof.  8 

 9 
(iv) If the Contractor does not make payments to a trustee or other third person, the 10 

Contractor may consider as part of the wages of any laborer or mechanic the 11 
amount of any costs reasonably anticipated in providing bona fide fringe benefits 12 
under a plan or program; Provided that the Secretary of Labor has found, upon 13 
the written request of the Contractor, that the applicable standards of the Davis-14 
Bacon Act have been met.  The Secretary of Labor may require the Contractor to 15 
set aside in a separate account assets for the meeting of obligations under the 16 
plan or program.  17 

 18 
(v)(A) The contracting officer shall require that any class of laborers or mechanics 19 

which is not listed in the wage determination and which is to be employed under 20 
the contract shall be classified in conformance with the wage determination.  21 
The contracting officer shall approve an additional classification and wage rate 22 
and fringe benefits therefor only when the following criteria have been met:  23 

 
(1) The work to be performed by the classification requested is not 24 

performed by a classification in the wage determination; and 25 
 26 
(2) The classification is utilized in the area by the construction industry; and  27 
 28 
(3) The proposed wage rate, including any bona fide fringe benefits, bears a 29 

reasonable relationship to the wage rates contained in the wage 30 
determination.  31 

 32 
    (B) If the Contractor and the laborers and mechanics to be employed in the 33 

classification (if known), or their representatives, and the contracting officer 34 
agree on the classification and wage rate (including the amount designated for 35 
fringe benefits where appropriate), a report of the action taken shall be sent by 36 
the contracting officer to the Administrator of the Wage and Hour Division, 37 
Employment Standards Administration, Washington, DC 20210.  The 38 
Administrator, or an authorized representative, will approve, modify, or 39 
disapprove every additional classification action within 30 days of receipt and so 40 
advise the contracting officer or will notify the contracting officer within the 30-41 
day period that additional time is necessary.  42 

 43 
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    (C) In the event the Contractor, the laborers or mechanics to be employed in the 1 
classification or their representatives, and the contracting officer do not agree 2 
on the proposed classification and wage rate (including the amount designated 3 
for fringe benefits, where appropriate), the contracting officer shall refer the 4 
questions, including the views of all interested parties and the recommendation 5 
of the contracting officer, to the Administrator for determination.  The 6 
Administrator, or an authorized representative, will issue a determination with 7 
30 days of receipt and so advise the contracting officer or will notify the 8 
contracting officer within the 30-day period that additional time is necessary.  9 

 10 
    (D) The wage rate (including fringe benefits where appropriate) determined 11 

pursuant to paragraphs (a)(1)(v) (B) or (C) of this section, shall be paid to all 12 
workers performing work in the classification under this contract from the first 13 
day on which work is performed in the classification.  14 

 15 
2. Withholding 16 

The State shall, upon its own action or upon written request of an authorized 17 
representative of the Department of Labor, withhold or cause to be withheld from the 18 
Contractor under this contract or any other Federal contract with the same prime 19 
Contractor, or any other federally-assisted contract subject to Davis-Bacon prevailing 20 
wage requirements, which is held by the same prime Contractor, so much of the 21 
accrued payments or advances as may be considered necessary to pay laborers and 22 
mechanics, including apprentices, trainees, and helpers, employed by the Contractor or 23 
any subcontractor the full amount of wages required by the contract.  In the event of 24 
failure to pay any laborer or mechanic, including any apprentice, trainee, or helper, 25 
employed or working on the site of the work (or under the United States Housing Act of 26 
1937 or under the Housing Act of 1949 in the construction or development of the 27 
project), all or part of the wages required by the contract, the State may, after written 28 
notice to the Contractor, sponsor, applicant, or owner, take such action as may be 29 
necessary to cause the suspension of any further payment, advance, or guarantee of 30 
funds until such violations have ceased.  31 
 32 

3. Payrolls and Basic Records 33 
(i) Payrolls and basic records relating thereto shall be maintained by the Contractor 34 

during the course of the work and preserved for a period of three years 35 
thereafter for all laborers and mechanics working at the site of the work (or 36 
under the United States Housing Act of 1937, or under the Housing Act of 1949, 37 
in the construction or development of the project).  Such records shall contain 38 
the name, address, and social security number of each such worker, his or her 39 
correct classification, hourly rates of wages paid (including rates of contributions 40 
or costs anticipated for bona fide fringe benefits or cash equivalents thereof of 41 
the types described in section 1(b)(2)(B) of the Davis-Bacon Act), daily and 42 
weekly number of hours worked, deductions made and actual wages paid.  43 
Whenever the Secretary of Labor has found under 29 CFR 5.5(a)(1)(iv) that the 44 
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wages of any laborer or mechanic include the amount of any costs reasonably 1 
anticipated in providing benefits under a plan or program described in 2 
section 1(b)(2)(B) of the Davis-Bacon Act, the Contractor shall maintain records 3 
which show that the commitment to provide such benefits is enforceable, that 4 
the plan or program is financially responsible, and that the plan or program has 5 
been communicated in writing to the laborers or mechanics affected, and 6 
records which show the costs anticipated or the actual cost incurred in providing 7 
such benefits.  Contractors employing apprentices or trainees under approved 8 
programs shall maintain written evidence of the registration of apprenticeship 9 
programs and certification of trainee programs, the registration of the 10 
apprentices and trainees, and the ratios and wage rates prescribed in the 11 
applicable programs.  12 

 13 
(ii)(A) The Contractor shall submit weekly for each week in which any contract work is 14 

performed a copy of all payrolls to the State for transmission to the Federal 15 
Transit Administration.  The payrolls submitted shall set out accurately and 16 
completely all of the information required to be maintained under 29 CFR part 5.  17 
This information may be submitted in any form desired.  Optional Form WH-347 18 
is available for this purpose and may be purchased from the Superintendent of 19 
Documents (Federal Stock Number 029-005-00014-1), U.S. Government Printing 20 
Office, Washington, DC 20402.  The prime Contractor is responsible for the 21 
submission of copies of payrolls by all subcontractors.  22 

 
    (B) Each payroll submitted shall be accompanied by a "Statement of Compliance," 23 

signed by the Contractor or subcontractor or his or her agent who pays or 24 
supervises the payment of the persons employed under the contract and shall 25 
certify the following:  26 

 27 
(1) That the payroll for the payroll period contains the information required 28 

to be maintained under section 5.5(a)(3)(i) of Regulations, 29 CFR part 5 29 
and that such information is correct and complete;  30 

 31 
(2) That each laborer or mechanic (including each helper, apprentice, and 32 

trainee) employed on the contract during the payroll period has been 33 
paid the full weekly wages earned, without rebate, either directly or 34 
indirectly, and that no deductions have been made either directly or 35 
indirectly from the full wages earned, other than permissible deductions 36 
as set forth in Regulations, 29 CFR part 3;  37 

 38 
(3) That each laborer or mechanic has been paid not less than the applicable 39 

wage rates and fringe benefits or cash equivalents for the classification of 40 
work performed, as specified in the applicable wage determination 41 
incorporated into the contract.  42 

 43 
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    (C) The weekly submission of a properly executed certification set forth on the 1 
reverse side of Optional Form WH-347 shall satisfy the requirement for 2 
submission of the "Statement of Compliance" required by paragraph (a)(3)(ii)(B) 3 
of this section.  4 

 5 
    (D) The falsification of any of the above certifications may subject the Contractor or 6 

subcontractor to civil or criminal prosecution under section 1001 of title 18 and 7 
section 231 of title 31 of the United States Code.  8 

 9 
(iii) The Contractor or subcontractor shall make the records required under 10 

paragraph (a)(3)(i) of this section available for inspection, copying, or 11 
transcription by authorized representatives of the Federal Transit Administration 12 
or the Department of Labor, and shall permit such representatives to interview 13 
employees during working hours on the job.  If the Contractor or subcontractor 14 
fails to submit the required records or to make them available, the Federal 15 
agency may, after written notice to the Contractor, sponsor, applicant, or owner, 16 
take such action as may be necessary to cause the suspension of any further 17 
payment, advance, or guarantee of funds.  Furthermore, failure to submit the 18 
required records upon request or to make such records available may be 19 
grounds for debarment action pursuant to 29 CFR 5.12.  20 

 
4. Apprentices and Trainees 21 

(i) Apprentices - Apprentices will be permitted to work at less than the 22 
predetermined rate for the work they performed when they are employed 23 
pursuant to and individually registered in a bona fide apprenticeship program 24 
registered with the U.S. Department of Labor, Employment and Training 25 
Administration, Bureau of Apprenticeship and Training, or with a State 26 
Apprenticeship Agency recognized by the Bureau, or if a person is employed in 27 
his or her first 90 days of probationary employment as an apprentice in such an 28 
apprenticeship program, who is not individually registered in the program, but 29 
who has been certified by the Bureau of Apprenticeship and Training or a State 30 
Apprenticeship Agency (where appropriate) to be eligible for probationary 31 
employment as an apprentice.  The allowable ratio of apprentices to journeymen 32 
on the job site in any craft classification shall not be greater than the ratio 33 
permitted to the Contractor as to the entire work force under the registered 34 
program.  Any worker listed on a payroll at an apprentice wage rate, who is not 35 
registered or otherwise employed as stated above, shall be paid not less than the 36 
applicable wage rate on the wage determination for the classification of work 37 
actually performed.  In addition, any apprentice performing work on the job site 38 
in excess of the ratio permitted under the registered program shall be paid not 39 
less than the applicable wage rate on the wage determination for the work 40 
actually performed.  Where a Contractor is performing construction on a project 41 
in a locality other than that in which its program is registered, the ratios and 42 
wage rates (expressed in percentages of the journeyman's hourly rate) specified 43 
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in the Contractor's or subcontractor's registered program shall be observed.  1 
Every apprentice must be paid at not less than the rate specified in the 2 
registered program for the apprentice's level of progress, expressed as a 3 
percentage of the journeymen hourly rate specified in the applicable wage 4 
determination.  Apprentices shall be paid fringe benefits in accordance with the 5 
provisions of the apprenticeship program.  If the apprenticeship program does 6 
not specify fringe benefits, apprentices must be paid the full amount of fringe 7 
benefits listed on the wage determination for the applicable classification.  If the 8 
Administrator of the Wage and Hour Division of the U.S. Department of Labor 9 
determines that a different practice prevails for the applicable apprentice 10 
classification, fringes shall be paid in accordance with that determination.  In the 11 
event the Bureau of Apprenticeship and Training, or a State Apprenticeship 12 
Agency recognized by the Bureau, withdraws approval of an apprenticeship 13 
program, the Contractor will no longer be permitted to utilize apprentices at less 14 
than the applicable predetermined rate for the work performed until an 15 
acceptable program is approved.  16 

 17 
(ii) Trainees - Except as provided in 29 CFR 5.16, trainees will not be permitted to 18 

work at less than the predetermined rate for the work performed unless they are 19 
employed pursuant to and individually registered in a program which has 20 
received prior approval, evidenced by formal certification by the U.S. 21 
Department of Labor, Employment and Training Administration.  The ratio of 22 
trainees to journeymen on the job site shall not be greater than permitted under 23 
the plan approved by the Employment and Training Administration.  Every 24 
trainee must be paid at not less than the rate specified in the approved program 25 
for the trainee's level of progress, expressed as a percentage of the journeyman 26 
hourly rate specified in the applicable wage determination.  Trainees shall be 27 
paid fringe benefits in accordance with the provisions of the trainee program.  If 28 
the trainee program does not mention fringe benefits, trainees shall be paid the 29 
full amount of fringe benefits listed on the wage determination unless the 30 
Administrator of the Wage and Hour Division determines that there is an 31 
apprenticeship program associated with the corresponding journeyman wage 32 
rate on the wage determination which provides for less than full fringe benefits 33 
for apprentices.  Any employee listed on the payroll at a trainee rate who is not 34 
registered and participating in a training plan approved by the Employment and 35 
Training Administration shall be paid not less than the applicable wage rate on 36 
the wage determination for the classification of work actually performed.  In 37 
addition, any trainee performing work on the job site in excess of the ratio 38 
permitted under the registered program shall be paid not less than the 39 
applicable wage rate on the wage determination for the work actually 40 
performed.  In the event the Employment and Training Administration 41 
withdraws approval of a training program, the Contractor will no longer be 42 
permitted to utilize trainees at less than the applicable predetermined rate for 43 
the work performed until an acceptable program is approved.  44 
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 1 
(iii) Equal employment opportunity - The utilization of apprentices, trainees and 2 

journeymen under this part shall be in conformity with the equal employment 3 
opportunity requirements of Executive Order 11246, as amended, and 4 
29 CFR part 30.  5 

 6 
5. Compliance with Copeland Act Requirements  7 

The Contractor shall comply with the requirements of 29 CFR part 3, which are 8 
incorporated by reference in this contract.  9 
 10 

6. Subcontracts 11 
The Contractor or subcontractor shall insert in any subcontracts the clauses contained in 12 
29 CFR 5.5(a)(1) through (10) and such other clauses as the Federal Transit 13 
Administration may by appropriate instructions require, and also a clause requiring the 14 
subcontractors to include these clauses in any lower tier subcontracts.  The prime 15 
Contractor shall be responsible for the compliance by any subcontractor or lower tier 16 
subcontractor with all the contract clauses in 29 CFR 5.5.  17 
 18 

7. Contract Termination; Debarment 19 
A breach of the contract clauses in 29 CFR 5.5 may be grounds for termination of the 20 
contract, and for debarment as a Contractor and a subcontractor as provided in 21 
29 CFR 5.12.  22 
 

8. Compliance with Davis-Bacon and Related Act Requirements 23 
All rulings and interpretations of the Davis-Bacon and Related Acts contained in 24 
29 CFR parts 1, 3, and 5 are herein incorporated by reference in this contract.  25 
 26 

9. Disputes Concerning Labor Standards 27 
Disputes arising out of the labor standards provisions of this contract shall not be 28 
subject to the general disputes clause of this contract.  Such disputes shall be resolved in 29 
accordance with the procedures of the Department of Labor set forth in 29 CFR parts 5, 30 
6, and 7.  Disputes within the meaning of this clause include disputes between the 31 
Contractor (or any of its subcontractors) and the State, the U.S. Department of Labor, or 32 
the employees or their representatives.  33 
 34 

10. Certification of Eligibility 35 
(i) By entering into this contract, the Contractor certifies that neither it (nor he or 36 

she) nor any person or firm who has an interest in the Contractor's firm is a 37 
person or firm ineligible to be awarded Government contracts by virtue of 38 
section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1). 39 

 40 
(ii) No part of this contract shall be subcontracted to any person or firm ineligible 41 

for award of a Government contract by virtue of section 3(a) of the Davis-Bacon 42 
Act or 29 CFR 5.12(a)(1).  43 

 44 
(iii) The penalty for making false statements is prescribed in the U.S. Criminal Code, 45 

18 U.S.C. 1001. 46 

47 
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XV. 1 

DISADVANTAGED  BUSINESS  ENTERPRISES 2 

49 CFR Part 26 3 
 4 

The DBE program applies to all DOT-assisted contracting activities.                                         5 

The Contractor shall comply with the Disadvantaged Business Enterprise (DBE) provisions in the 6 
bid/proposal package issued by the State. 7 

 8 

XVI. 9 

ADA  ACCESS 10 

The ADA Access requirements apply to all Construction contracts.   11 
The ADA Access requirements have unlimited flow down. 12 
This provision is a restatement of the FTA Master Agreement (10/1/2013), Section 13.g. 13 
 14 

The Recipient agrees to comply with the following Federal prohibitions against discrimination 15 
on the basis of disability:  16 

(1) Federal laws, including:  17 

(a) Section 504 of the Rehabilitation Act of 1973, as amended, 29 U.S.C. § 794, 18 
which prohibits discrimination on the basis of disability in the administration of 19 
federally funded programs or activities,  20 

(b) The Americans with Disabilities Act of 1990 (ADA), as amended, 42 U.S.C. 21 
§ 12101 et seq., which requires that accessible facilities and services be made 22 
available to individuals with disabilities, but  23 

1. General. Titles I, II, and III of the ADA apply to FTA Recipients, but  24 

2. Indian Tribes. While Titles II and III of the ADA apply to Indian Tribes, Title I of 25 
the ADA exempts Indian Tribes from the definition of “employer,”  26 

(c) The Architectural Barriers Act of 1968, as amended, 42 U.S.C. § 4151 et seq., 27 
which requires that buildings and public accommodations be accessible to 28 
individuals with disabilities,  29 
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(d) Federal transit law, specifically 49 U.S.C. § 5332, which now includes disability as 1 
a prohibited basis for discrimination, and  2 

(e) Other applicable laws and amendments pertaining to access for seniors or 3 
individuals with disabilities,  4 

(2) Federal regulations, including: 5 

(a) U.S. DOT regulations, “Transportation Services for Individuals with Disabilities 6 
(ADA),” 49 C.F.R. part 37,  7 

(b) U.S. DOT regulations, “Nondiscrimination on the Basis of Disability in Programs 8 
and Activities Receiving or Benefiting from Federal Financial Assistance,” 9 
49 C.F.R. part 27,  10 

(c) U.S. DOT regulations, “Transportation for Individuals with Disabilities: Passenger 11 
Vessels,” 49 C.F.R. part 39, 12 

(d) Joint U.S. Architectural and Transportation Barriers Compliance Board  13 

(U.S. ATBCB) and U.S. DOT regulations, “Americans With Disabilities (ADA) 14 
Accessibility Specifications for Transportation Vehicles,” 36 C.F.R. part 1192 and 15 
49 C.F.R. part 38,  16 

(e) U.S. DOJ regulations, “Nondiscrimination on the Basis of Disability in State and 17 
Local Government Services,” 28 C.F.R. part 35,  18 

(f) U.S. DOJ regulations, “Nondiscrimination on the Basis of Disability by Public 19 
Accommodations and in Commercial Facilities,” 28 C.F.R. part 36,  20 

(g) U.S. EEOC, “Regulations to Implement the Equal Employment Provisions of the 21 
Americans with Disabilities Act,” 29 C.F.R. part 1630,  22 

(h) U.S. Federal Communications Commission regulations, “Telecommunications 23 
Relay Services and Related Customer Premises Equipment for Persons with 24 
Disabilities,” 47 C.F.R. part 64, Subpart F,  25 

(i) U.S. ATBCB regulations, “Electronic and Information Technology Accessibility 26 
Standards,” 36 C.F.R. part 1194, and  27 

(j) FTA regulations, “Transportation for Elderly and Handicapped Persons,” 49 C.F.R. 28 
part 609, and 29 

(3) Other applicable Federal civil rights and nondiscrimination guidance.  30 
31 



Washington State Department of Transportation – Ferries Division 
Seattle Multimodal Terminal at Colman Dock Project 
 

 
RFFP – Attachment to Addendum No. 1 00 73 73 
May 26, 2015 Page  25  of  32 

XVII. 1 

SUBCONTRACT  WORK  COMPLETION  AND   2 

PROMPT  PAY  OF  RETAINAGE 3 

Source:  WSDOT General Special Provisions, Sec. 1-08.1(1).OPT.1.GR1 4 

The following procedures shall apply to all subcontracts entered into as a part of this Contract:   5 

On all projects, the Contractor shall certify to the actual amounts paid to Disadvantaged, Minority, Women’s, or 6 
Small Business Enterprise firms that were used as Subcontractors, lower tier Subcontractors, manufacturers, 7 
regular dealers, or service providers on the Contract. This Certification shall be submitted to the Engineer on a 8 
monthly basis each month between Execution of the Contract and Physical Completion of the contract using the 9 
application available at: https://remoteapps.wsdot.wa.gov/mapsdata/tools/dbeparticipation. The monthly report 10 
is due 20 calendar days following the end of the month. A monthly report shall be submitted for every month 11 
between Execution of the Contract and Physical Completion regardless of whether payments were made or work 12 
occurred. 13 

The Contractor shall comply with the requirements of RCW 39.04.250, 39.76.011, 39.76.020, and 39.76.040, in 14 
particular regarding prompt payment to Subcontractors.  Whenever the Contractor withholds payment to a 15 
Subcontractor for any reason including disputed amounts, the Contractor shall provide notice to the Subcontractor 16 
with a copy to the Contracting Agency identifying the reason for the withholding and a clear description of what 17 
the Subcontractor must do to have the withholding released.  Following receipt of a progress payment from the 18 
Contracting Agency, a Monthly Payment Summary form shall be submitted to the Engineer in PDF format within 20 19 
calendar days.  The Monthly Payment Summary shall include all Subcontractors that completed Work that was 20 
paid on the progress estimate by the Contracting Agency.  Retainage withheld by the Contractor prior to 21 
completion of the Subcontractors work is exempt from reporting as a payment withheld and is not included in the 22 
withheld amount.  The Monthly Payment Summary form is available from the Engineer. The Contracting Agency’s 23 
copy of the notice to Subcontractor for deferred payments shall be submitted with the Monthly Payment 24 
Summary.   25 
1-08.1(1) Prompt Payment, Subcontract Completion and Return of Retainage Withheld 26 
The following procedure shall apply to all subcontracts entered into as a part of this Contract: 27 

Requirements 28 
1. Upon request, the Engineer will provide a copy of any or all progress payment estimates, with regard to 29 

contract payments to any interested party to the project. 30 
2. The Contractor shall make payment to the Lower Tier Subcontractor not later than ten calendar days after 31 

receipt of payment for work satisfactorily completed by the Lower Tier Subcontractor, to the extent of the 32 
Lower Tier Subcontractor’s interest therein. 33 

3. In the event the Contractor believes they have the right under the Contract or Subcontract to withhold 34 
payment in part or whole from a Lower Tier Subcontractor they shall provide immediate notification to that 35 
Lower Tier Subcontractor and the Engineer.  The notice shall include an accounting of payments to date, the 36 
value and reason for the withheld amount, and an explanation of what must be done to have the withheld 37 
amount released.  The Lower Tier Subcontractor shall be paid within eight calendar days after the 38 
Subcontractor completes the remedial action identified. 39 

4. Every subcontract and lower tier subcontract shall have a dispute resolution process incorporated for 40 
resolving issues between the parties to the subcontract, or one shall be established as necessary. 41 

5. If the parties agree, the WSDOT will make a third party neutral available provided the parties to the dispute 42 
agree that the cost of doing so is split between them. 43 
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6. The Engineer shall withhold the same amount of funds from the Contractor as was withheld if the issue is 1 
not resolved by the next progress estimate. 2 

7. Failure by a Contractor or Subcontractor to comply with these requirements may result in one or more of 3 
the following: 4 

a) Reflected in the Prime Contractor’s Performance Evaluation. 5 
b) Withholding of payments until the Contractor or Subcontractor complies 6 
c) Cancellation, termination or suspension of the Contract, in whole or in part. 7 
d) Sanctions as provided by the Contract, including Section 1-07.11 when applicable; subcontract; or 8 

by law under applicable prompt payment statutes including RCW 39.04.250. 9 
8. The Subcontractor shall make a written request to the Contractor for the release of the Subcontractor’s 10 

retainage or retainage bond. 11 
9. Within 10 calendar days of the request, the Contractor shall determine if the subcontract has been 12 

satisfactorily completed including any required lien releases, documentation and material testing and shall 13 
inform the Subcontractor, in writing, of the Contractor’s determination. 14 

10. If the Contractor determines that the subcontract has been satisfactorily completed, the Subcontractor’s 15 
retainage or retainage bond shall be released by the Contractor within 10 calendar days from the date of 16 
the written notice.  If the Contractor determines that the Subcontractor has not achieved satisfactory 17 
completion of the subcontract, the Contractor must provide the Subcontractor with written notice, stating 18 
specifically why the subcontract Work is not satisfactorily completed and what has to be done to achieve 19 
completion. The Contractor shall release the Subcontractor’s retainage or retainage bond within 10 calendar 20 
days after the Subcontractor has satisfactorily completed the Work identified in the notice. 21 

12. In determining whether satisfactory completion has been achieved, the Contractor may require the 22 
Subcontractor to provide documentation such as certifications and releases, showing that all laborers, 23 
lower-tiered Subcontractors, suppliers of material and equipment, and others involved in the 24 
Subcontractor’s Work have been paid in full. The Contractor may also require any documentation from the 25 
Subcontractor that is required by the subcontract or by the Contract between the Contractor and 26 
Contracting Agency or by law such as affidavits of wages paid, material acceptance certifications and 27 
releases from applicable governmental agencies to the extent that they relate to the Subcontractor’s Work. 28 

13. If the Contractor fails to comply with the requirements of the Specification and the Subcontractor’s 29 
retainage or retainage bond is wrongfully withheld, the Subcontractor may seek recovery against the 30 
Contractor under applicable prompt pay statutes in addition to any other remedies provided for by the 31 
subcontract or by law. 32 

Conditions 33 
1. This clause does not create a contractual relationship between the Contracting Agency and any 34 

Subcontractor as stated in Section 1-08.1. Also, it is not intended to bestow upon any Subcontractor, the 35 
status of a third-party beneficiary to the Contract between the Contracting Agency and the Contractor. 36 

2. This Section of the Contract does not apply to retainage withheld by the Contracting Agency from monies 37 
earned by the Contractor. The Contracting Agency shall continue to process the release of that retainage 38 
based upon the Completion Date of the project as defined in Section 1-08.5 Time for Completion and in 39 
accordance with the requirements and procedures set forth in RCW 60.28. 40 

Payment 41 
The Contractor shall be solely responsible for any additional costs involved in paying retainage to the 42 
Subcontractors prior to total project completion. Those costs shall be incidental to the respective Bid items. 43 
 44 

 45 
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XVIII. 1 

CARGO  PREFERENCE 2 

46 U.S.C. 1241 3 

46 CFR Part 381 4 

 5 
The Cargo Preference requirements apply to all contracts involving equipment, materials, or 6 
commodities which may be transported by ocean vessels.  7 
 8 
The Cargo Preference requirements apply to all subcontracts when the subcontract may be 9 
involved with the transport of equipment, material or commodities by ocean vessel. 10 
 11 
Cargo Preference - Use of United States-Flag Vessels - The Contractor agrees: a. to use privately 12 
owned United States-Flag commercial vessels to ship at least 50 percent of the gross tonnage 13 
(computed separately for dry bulk carriers, dry cargo liners, and tankers) involved, whenever 14 
shipping any equipment, material, or commodities pursuant to the underlying contract to the 15 
extent such vessels are available at fair and reasonable rates for United States-Flag commercial 16 
vessels; b. to furnish within 20 working days following the date of loading for shipments 17 
originating within the United States or within 30 working days following the date of leading for 18 
shipments originating outside the United States, a legible copy of a rated, "on-board" 19 
commercial ocean bill-of-lading in English for each shipment of cargo described in the 20 
preceding paragraph to the Division of National Cargo, Office of Market Development, Maritime 21 
Administration, Washington, DC 20590 and to the FTA recipient (through the Contractor in the 22 
case of a subcontractor's bill-of-lading.) c. to include these requirements in all subcontracts 23 
issued pursuant to this contract when the subcontract may involve the transport of equipment, 24 
material, or commodities by ocean vessel. 25 

26 
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XIX. 1 

FLY  AMERICA 2 

49 U.S.C. 40118 3 

41 CFR Part 301-10 4 

 5 
The Fly America requirements apply to the transportation of persons or property, by air, 6 
between a place in the U.S. and a place outside the U.S., or between places outside the U.S., 7 
when the FTA will participate in the costs of such air transportation. Transportation on a foreign 8 
air carrier is permissible when provided by a foreign air carrier under a code share agreement 9 
when the ticket identifies the U.S. air carrier's designator code and flight number. 10 
Transportation by a foreign air carrier is also permissible if there is a bilateral or multilateral air 11 
transportation agreement to which the U.S. Government and a foreign government are parties 12 
and which the Federal DOT has determined meets the requirements of the Fly America Act. 13 
 14 
The Fly America requirements flow down from FTA recipients and subrecipients to first tier 15 
contractors, who are responsible for ensuring that lower tier contractors and subcontractors 16 
are in compliance.  17 
 18 
Fly America Requirements - The Contractor agrees to comply with 49 U.S.C. 40118 (the "Fly 19 
America" Act) in accordance with the General Services Administration's regulations at 20 
41 CFR Part 301-10, which provide that recipients and subrecipients of Federal funds and their 21 
contractors are required to use U.S. Flag air carriers for U.S. Government-financed international 22 
air travel and transportation of their personal effects or property, to the extent such service is 23 
available, unless travel by foreign air carrier is a matter of necessity, as defined by the Fly 24 
America Act. The Contractor shall submit, if a foreign air carrier was used, an appropriate 25 
certification or memorandum adequately explaining why service by a U.S. flag air carrier was 26 
not available or why it was necessary to use a foreign air carrier and shall, in any event, provide 27 
a certificate of compliance with the Fly America requirements. The Contractor agrees to include 28 
the requirements of this section in all subcontracts that may involve international air 29 
transportation. 30 

31 
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XX. 1 
SEISMIC  SAFETY  REQUIREMENTS 2 

 3 
42 U.S.C. 7701 et seq.   4 

49 CFR Part 41 5 
 6 
The Seismic Safety requirements apply only to contracts for the construction of new buildings 7 
or additions to existing buildings. 8 
 9 
The Seismic Safety requirements flow down from FTA recipients and subrecipients to first tier 10 
contractors to assure compliance with the applicable building standards for Seismic Safety, 11 
including the work performed by all subcontractors. 12 
 13 
Seismic Safety - The Contractor agrees that any new building or addition to an existing building 14 
will be designed and constructed in accordance with the standards for Seismic Safety required 15 
in Department of Transportation Seismic Safety Regulations 49 CFR Part 41 and will certify to 16 
compliance to the extent required by the regulation. The Contractor also agrees to ensure that 17 
all work performed under this Contract including work performed by a subcontractor is in 18 
compliance with the standards required by the Seismic Safety Regulations and the certification 19 
of compliance issued on the project. 20 

 21 
XXI. 22 

RECYCLED  PRODUCTS 23 

42 U.S.C. 6962 24 
40 CFR Part 247 25 

Executive Order 12873 26 

 27 
The Recycled Products requirements apply to all contracts for items designated by the EPA, 28 
when the purchaser or contractor procures $10,000 or more of one of these items during the 29 
fiscal year, or has procured $10,000 or more of such items in the previous fiscal year, using 30 
Federal funds. New requirements for "recovered materials" will become effective May 1, 1996. 31 
These new regulations apply to all procurement actions involving items designated by the EPA, 32 
where the procuring agency purchases $10,000 or more of one of these items in a fiscal year, or 33 
when the cost of such items purchased during the previous fiscal year was $10,000. 34 

 35 
Recovered Materials - The Contractor agrees to comply with all the requirements of 36 
Section 6002 of the Resource Conservation and Recovery Act (RCRA), as amended (42 U.S.C. 37 
6962), including but not limited to the regulatory provisions of 40 CFR Part 247, and Executive 38 
Order 12873, as they apply to the procurement of the items designated in Subpart B of 40 CFR 39 
Part 247. 40 

41 
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XXII. 1 

CONFORMANCE  WITH  ITS   2 

NATIONAL  ARCHITECTURE 3 

23 U.S.C. 517 4 

 5 
The Conformance with ITS National Architecture requirements apply to contracts for Intelligent 6 
Transportation System (ITS) projects.  7 
 8 

 9 

XXIII. 10 

BREACHES  AND  DISPUTE  RESOLUTION 11 

49 CFR Part 18 12 
FTA Circular 4220.1F 13 

The Contractor shall comply with the “Disputes and Claims", "Claims Resolution", “Termination 14 
of Contract” and other applicable Sections of the WSDOT Standard Specifications.  15 

 16 

XXIV. 17 

TERMINATION 18 

The Contractor shall comply with the “Termination of Contract” Section of the WSDOT Standard 19 
Specifications. 20 

21 
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XXV. 1 

SPECIAL  NOTIFICATION  REQUIREMENTS  FOR  STATES 2 

Section 42, FTA Master Agreement for  3 
agreements authorized by  4 

49 U.S.C. chapter 53 and Title 23, U.S.C. 5 

 6 
This provision is a restatement of the FTA Master Agreement (10/1/2013), Section 42. 7 
 8 
To the extent required under Federal law, the State, as the Recipient, agrees to provide the 9 
following information about FTA funding for State Programs or Projects:  10 

a. Types of Information.  The State will provide information including:  11 

(1) Identification of FTA as the Federal agency providing the Federal funds for the 12 
Program or Project,  13 

(2) The Catalog of Federal Domestic Assistance Number of the Program from which 14 
the Federal funding for the Program or Project is authorized, and  15 

 16 
(3) The amount of Federal funds FTA has provided for the Program or Project, and  17 

 18 
b.  Documents.  The State will provide the information required under this provision in the 19 

following documents:  20 

(1) Requests for proposals,  21 

(2) Solicitations,  22 

(3) Grant or cooperative agreement applications,  23 

(4) Forms,  24 

(5) Notifications,  25 

(6) Press releases, and  26 

(7) Other publications.  27 

28 
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XXVI. 1 

INCORPORATION  OF  FEDERAL  TRANSIT  ADMINISTRATION  TERMS 2 

 3 
FTA Circular 4220.1F 4 

 5 
 6 

The incorporation of FTA terms applies to all contracts.  7 
The incorporation of FTA terms has unlimited flow down.  8 

Incorporation of Federal Transit Administration (FTA) Terms 9 

The preceding provisions include, in part, certain Standard Terms and Conditions required by 10 
DOT, whether or not expressly set forth in the preceding contract provisions.  All contractual 11 
provisions required by DOT, as set forth in FTA Circular 4220.1F, are hereby incorporated by 12 
reference.  Anything to the contrary herein notwithstanding, all FTA mandated terms shall be 13 
deemed to control in the event of a conflict with other provisions contained in this Agreement.  14 
The Contractor shall not perform any act, fail to perform any act, or refuse to comply with any 15 
State requests which would cause the State to be in violation of the FTA terms and conditions. 16 

 17 

( END ) 18 





REQUIRED CONTRACT PROVISIONS FEDERAL-AID CONSTRUCTION CONTRACTS 
FHWA-1273 --  Revised May 1, 2012 

I.  General   
II. Nondiscrimination
III. Nonsegregated Facilities
IV. Davis-Bacon and Related Act Provisions
V. Contract Work Hours and Safety Standards Act Provisions
VI. Subletting or Assigning the Contract
VII. Safety: Accident Prevention
VIII. False Statements Concerning Highway Projects
IX. Implementation of Clean Air Act and Federal Water Pollution Control Act
X.  Compliance with Governmentwide Suspension and Debarment Requirements 
XI. Certification Regarding Use of Contract Funds for Lobbying

ATTACHMENTS 

A. Employment and Materials Preference for Appalachian Development Highway System or 
Appalachian Local Access Road Contracts (included in Appalachian contracts only) 

I.  GENERAL 

1. Form FHWA-1273 must be physically incorporated in each construction contract funded
under Title 23 (excluding emergency contracts solely intended for debris removal).  The 
contractor (or subcontractor) must insert this form in each subcontract and further require its 
inclusion in all lower tier subcontracts (excluding purchase orders, rental agreements and other 
agreements for supplies or services).   

The applicable requirements of Form FHWA-1273 are incorporated by reference for work done 
under any purchase order, rental agreement or agreement for other services.  The prime 
contractor shall be responsible for compliance by any subcontractor, lower-tier subcontractor or 
service provider.   

Form FHWA-1273 must be included in all Federal-aid design-build contracts, in all subcontracts 
and in lower tier subcontracts (excluding subcontracts for design services, purchase orders, 
rental agreements and other agreements for supplies or services).  The design-builder shall be 
responsible for compliance by any subcontractor, lower-tier subcontractor or service provider. 

Contracting agencies may reference Form FHWA-1273 in bid proposal or request for proposal 
documents, however, the Form FHWA-1273 must be physically incorporated (not referenced) in 
all contracts, subcontracts and lower-tier subcontracts (excluding purchase orders, rental 
agreements and other agreements for supplies or services related to a construction contract). 

2. Subject to the applicability criteria noted in the following sections, these contract provisions
shall apply to all work performed on the contract by the contractor's own organization and with 
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the assistance of workers under the contractor's immediate superintendence and to all work 
performed on the contract by piecework, station work, or by subcontract. 

3. A breach of any of the stipulations contained in these Required Contract Provisions may be
sufficient grounds for withholding of progress payments, withholding of final payment, 
termination of the contract, suspension / debarment or any other action determined to be 
appropriate by the contracting agency and FHWA. 

4. Selection of Labor: During the performance of this contract, the contractor shall not use
convict labor for any purpose within the limits of a construction project on a Federal-aid highway 
unless it is labor performed by convicts who are on parole, supervised release, or probation.  
The term Federal-aid highway does not include roadways functionally classified as local roads 
or rural minor collectors. 

II. NONDISCRIMINATION

The provisions of this section related to 23 CFR Part 230 are applicable to all Federal-aid 
construction contracts and to all related construction subcontracts of $10,000 or more.  The 
provisions of 23 CFR Part 230 are not applicable to material supply, engineering, or 
architectural service contracts.   

In addition, the contractor and all subcontractors must comply with the following policies: 
Executive Order 11246, 41 CFR 60, 29 CFR 1625-1627, Title 23 USC Section 140, the 
Rehabilitation Act of 1973, as amended (29 USC 794), Title VI of the Civil Rights Act of 1964, as 
amended, and related regulations including 49 CFR Parts 21, 26 and 27; and 23 CFR Parts 
200, 230, and 633. 

The contractor and all subcontractors must comply with:  the requirements of the Equal 
Opportunity Clause in 41 CFR 60-1.4(b) and, for all construction contracts exceeding $10,000, 
the Standard Federal Equal Employment Opportunity Construction Contract Specifications in 41 
CFR 60-4.3. 

Note: The U.S. Department of Labor has exclusive authority to determine compliance with 
Executive Order 11246 and the policies of the Secretary of Labor including 41 CFR 60, and 29 
CFR 1625-1627.  The contracting agency and the FHWA have the authority and the 
responsibility to ensure compliance with Title 23 USC Section 140, the Rehabilitation Act of 
1973, as amended (29 USC 794), and Title VI of the Civil Rights Act of 1964, as amended, and 
related regulations including 49 CFR Parts 21, 26 and 27; and 23 CFR Parts 200, 230, and 633. 

The following provision is adopted from 23 CFR 230, Appendix A, with appropriate revisions to 
conform to the U.S. Department of Labor (US DOL) and FHWA requirements.   

1. Equal Employment Opportunity: Equal employment opportunity (EEO) requirements not to
discriminate and to take affirmative action to assure equal opportunity as set forth under laws, 
executive orders, rules, regulations (28 CFR 35, 29 CFR 1630, 29 CFR 1625-1627, 41 CFR 60 
and 49 CFR 27) and orders of the Secretary of Labor as modified by the provisions prescribed 
herein, and imposed pursuant to 23 U.S.C. 140 shall constitute the EEO and specific affirmative 
action standards for the contractor's project activities under this contract. The provisions of the 
Americans with Disabilities Act of 1990 (42 U.S.C. 12101 et seq.) set forth under 28 CFR 35 
and 29 CFR 1630 are incorporated by reference in this contract. In the execution of this 

Washington State Department of Transportation - Ferries Division
Seattle Multimodal Terminal at Colman Dock Project

RFFP - Attachment to Addendum No. 1
May 26, 2015

00 73 74
Page 2 of 22



3

contract, the contractor agrees to comply with the following minimum specific requirement 
activities of EEO: 

a. The contractor will work with the contracting agency and the Federal Government to ensure
that it has made every good faith effort to provide equal opportunity with respect to all of its 
terms and conditions of employment and in their review of activities under the contract. 

b. The contractor will accept as its operating policy the following statement:

"It is the policy of this Company to assure that applicants are employed, and that employees 
are treated during employment, without regard to their race, religion, sex, color, national origin, 
age or disability.  Such action shall include: employment, upgrading, demotion, or transfer; 
recruitment or recruitment advertising; layoff or termination; rates of pay or other forms of 
compensation; and selection for training, including apprenticeship, pre-apprenticeship, and/or 
on-the-job training." 

2. EEO Officer: The contractor will designate and make known to the contracting officers an
EEO Officer who will have the responsibility for and must be capable of effectively administering 
and promoting an active EEO program and who must be assigned adequate authority and 
responsibility to do so. 

3. Dissemination of Policy: All members of the contractor's staff who are authorized to hire,
supervise, promote, and discharge employees, or who recommend such action, or who are 
substantially involved in such action, will be made fully cognizant of, and will implement, the 
contractor's EEO policy and contractual responsibilities to provide EEO in each grade and 
classification of employment.  To ensure that the above agreement will be met, the following 
actions will be taken as a minimum: 

a. Periodic meetings of supervisory and personnel office employees will be conducted before
the start of work and then not less often than once every six months, at which time the 
contractor's EEO policy and its implementation will be reviewed and explained.  The meetings 
will be conducted by the EEO Officer. 

b. All new supervisory or personnel office employees will be given a thorough indoctrination
by the EEO Officer, covering all major aspects of the contractor's EEO obligations within thirty 
days following their reporting for duty with the contractor. 

c. All personnel who are engaged in direct recruitment for the project will be instructed by the
EEO Officer in the contractor's procedures for locating and hiring minorities and women. 

d. Notices and posters setting forth the contractor's EEO policy will be placed in areas readily
accessible to employees, applicants for employment and potential employees. 

e. The contractor's EEO policy and the procedures to implement such policy will be brought to
the attention of employees by means of meetings, employee handbooks, or other appropriate 
means.

4. Recruitment: When advertising for employees, the contractor will include in all
advertisements for employees the notation: "An Equal Opportunity Employer."  All such 
advertisements will be placed in publications having a large circulation among minorities and 
women in the area from which the project work force would normally be derived. 
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a. The contractor will, unless precluded by a valid bargaining agreement, conduct systematic
and direct recruitment through public and private employee referral sources likely to yield 
qualified minorities and women.  To meet this requirement, the contractor will identify sources of 
potential minority group employees, and establish with such identified sources procedures 
whereby minority and women applicants may be referred to the contractor for employment 
consideration. 

b. In the event the contractor has a valid bargaining agreement providing for exclusive hiring
hall referrals, the contractor is expected to observe the provisions of that agreement to the 
extent that the system meets the contractor's compliance with EEO contract provisions.  Where 
implementation of such an agreement has the effect of discriminating against minorities or 
women, or obligates the contractor to do the same, such implementation violates Federal 
nondiscrimination provisions. 

c. The contractor will encourage its present employees to refer minorities and women as
applicants for employment.  Information and procedures with regard to referring such applicants 
will be discussed with employees. 

5. Personnel Actions: Wages, working conditions, and employee benefits shall be established
and administered, and personnel actions of every type, including hiring, upgrading, promotion, 
transfer, demotion, layoff, and termination, shall be taken without regard to race, color, religion, 
sex, national origin, age or disability.  The following procedures shall be followed: 

a. The contractor will conduct periodic inspections of project sites to insure that working
conditions and employee facilities do not indicate discriminatory treatment of project site 
personnel. 

b. The contractor will periodically evaluate the spread of wages paid within each classification
to determine any evidence of discriminatory wage practices. 

c. The contractor will periodically review selected personnel actions in depth to determine
whether there is evidence of discrimination.  Where evidence is found, the contractor will 
promptly take corrective action.  If the review indicates that the discrimination may extend 
beyond the actions reviewed, such corrective action shall include all affected persons. 

d. The contractor will promptly investigate all complaints of alleged discrimination made to the
contractor in connection with its obligations under this contract, will attempt to resolve such 
complaints, and will take appropriate corrective action within a reasonable time.  If the 
investigation indicates that the discrimination may affect persons other than the complainant, 
such corrective action shall include such other persons.  Upon completion of each investigation, 
the contractor will inform every complainant of all of their avenues of appeal. 

6. Training and Promotion:

a. The contractor will assist in locating, qualifying, and increasing the skills of minorities and
women who are applicants for employment or current employees.  Such efforts should be aimed 
at developing full journey level status employees in the type of trade or job classification 
involved.
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b. Consistent with the contractor's work force requirements and as permissible under Federal
and State regulations, the contractor shall make full use of training programs, i.e., 
apprenticeship, and on-the-job training programs for the geographical area of contract 
performance.  In the event a special provision for training is provided under this contract, this 
subparagraph will be superseded as indicated in the special provision.  The contracting agency 
may reserve training positions for persons who receive welfare assistance in accordance with 
23 U.S.C. 140(a). 

c. The contractor will advise employees and applicants for employment of available training
programs and entrance requirements for each. 

d. The contractor will periodically review the training and promotion potential of employees
who are minorities and women and will encourage eligible employees to apply for such training 
and promotion. 

7. Unions: If the contractor relies in whole or in part upon unions as a source of employees, the
contractor will use good faith efforts to obtain the cooperation of such unions to increase 
opportunities for minorities and women.  Actions by the contractor, either directly or through a 
contractor's association acting as agent, will include the procedures set forth below: 

a. The contractor will use good faith efforts to develop, in cooperation with the unions, joint
training programs aimed toward qualifying more minorities and women for membership in the 
unions and increasing the skills of minorities and women so that they may qualify for higher 
paying employment. 

b. The contractor will use good faith efforts to incorporate an EEO clause into each union
agreement to the end that such union will be contractually bound to refer applicants without 
regard to their race, color, religion, sex, national origin, age or disability. 

c. The contractor is to obtain information as to the referral practices and policies of the labor
union except that to the extent such information is within the exclusive possession of the labor 
union and such labor union refuses to furnish such information to the contractor, the contractor 
shall so certify to the contracting agency and shall set forth what efforts have been made to 
obtain such information. 

d. In the event the union is unable to provide the contractor with a reasonable flow of referrals
within the time limit set forth in the collective bargaining agreement, the contractor will, through 
independent recruitment efforts, fill the employment vacancies without regard to race, color, 
religion, sex, national origin, age or disability; making full efforts to obtain qualified and/or 
qualifiable minorities and women.  The failure of a union to provide sufficient referrals (even 
though it is obligated to provide exclusive referrals under the terms of a collective bargaining 
agreement) does not relieve the contractor from the requirements of this paragraph.   In the 
event the union referral practice prevents the contractor from meeting the obligations pursuant 
to Executive Order 11246, as amended, and these special provisions, such contractor shall 
immediately notify the contracting agency. 

8. Reasonable Accommodation for Applicants / Employees with Disabilities:  The
contractor must be familiar with the requirements for and comply with the Americans with 
Disabilities Act and all rules and regulations established there under.  Employers must provide 
reasonable accommodation in all employment activities unless to do so would cause an undue 
hardship. 
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9. Selection of Subcontractors, Procurement of Materials and Leasing of Equipment: The
contractor shall not discriminate on the grounds of race, color, religion, sex, national origin, age 
or disability in the selection and retention of subcontractors, including procurement of materials 
and leases of equipment.  The contractor shall take all necessary and reasonable steps to 
ensure nondiscrimination in the administration of this contract. 

a. The contractor shall notify all potential subcontractors and suppliers and lessors of their
EEO obligations under this contract. 

b. The contractor will use good faith efforts to ensure subcontractor compliance with their
EEO obligations. 

10. Assurance Required by 49 CFR 26.13(b):

a. The requirements of 49 CFR Part 26 and the State DOT’s U.S. DOT-approved DBE
program are incorporated by reference. 

b. The contractor or subcontractor shall not discriminate on the basis of race, color, national
origin, or sex in the performance of this contract.  The contractor shall carry out applicable 
requirements of 49 CFR Part 26 in the award and administration of DOT-assisted contracts.  
Failure by the contractor to carry out these requirements is a material breach of this contract, 
which may result in the termination of this contract or such other remedy as the contracting 
agency deems appropriate. 

11. Records and Reports: The contractor shall keep such records as necessary to document
compliance with the EEO requirements.  Such records shall be retained for a period of three 
years following the date of the final payment to the contractor for all contract work and shall be 
available at reasonable times and places for inspection by authorized representatives of the 
contracting agency and the FHWA. 

a. The records kept by the contractor shall document the following:

    (1) The number and work hours of minority and non-minority group members and women 
employed in each work classification on the project; 

(2) The progress and efforts being made in cooperation with unions, when applicable, to 
increase employment opportunities for minorities and women; and 

(3) The progress and efforts being made in locating, hiring, training, qualifying, and 
upgrading minorities and women;  

b. The contractors and subcontractors will submit an annual report to the contracting agency
each July for the duration of the project, indicating the number of minority, women, and non-
minority group employees currently engaged in each work classification required by the contract 
work.  This information is to be reported on Form FHWA-1391.  The staffing data should 
represent the project work force on board in all or any part of the last payroll period preceding 
the end of July.  If on-the-job training is being required by special provision, the contractor will 
be required to collect and report training data.  The employment data should reflect the work 
force on board during all or any part of the last payroll period preceding the end of July. 
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III. NONSEGREGATED FACILITIES 

This provision is applicable to all Federal-aid construction contracts and to all related 
construction subcontracts of $10,000 or more. 

The contractor must ensure that facilities provided for employees are provided in such a manner 
that segregation on the basis of race, color, religion, sex, or national origin cannot result.  The 
contractor may neither require such segregated use by written or oral policies nor tolerate such 
use by employee custom.  The contractor's obligation extends further to ensure that its 
employees are not assigned to perform their services at any location, under the contractor's 
control, where the facilities are segregated.  The term "facilities" includes waiting rooms, work 
areas, restaurants and other eating areas, time clocks, restrooms, washrooms, locker rooms, 
and other storage or dressing areas, parking lots, drinking fountains, recreation or entertainment 
areas, transportation, and housing provided for employees.  The contractor shall provide 
separate or single-user restrooms and necessary dressing or sleeping areas to assure privacy 
between sexes. 

IV.  DAVIS-BACON AND RELATED ACT PROVISIONS 

This section is applicable to all Federal-aid construction projects exceeding $2,000 and to all 
related subcontracts and lower-tier subcontracts (regardless of subcontract size).  The 
requirements apply to all projects located within the right-of-way of a roadway that is functionally 
classified as Federal-aid highway.  This excludes roadways functionally classified as local roads 
or rural minor collectors, which are exempt.  Contracting agencies may elect to apply these 
requirements to other projects. 

The following provisions are from the U.S. Department of Labor regulations in 29 CFR 5.5 
“Contract provisions and related matters” with minor revisions to conform to the FHWA-1273 
format and FHWA program requirements. 

1.  Minimum wages

a.  All laborers and mechanics employed or working upon the site of the work, will be paid 
unconditionally and not less often than once a week, and without subsequent deduction or 
rebate on any account (except such payroll deductions as are permitted by regulations issued 
by the Secretary of Labor under the Copeland Act (29 CFR part 3)), the full amount of wages 
and bona fide fringe benefits (or cash equivalents thereof) due at time of payment computed at 
rates not less than those contained in the wage determination of the Secretary of Labor which is 
attached hereto and made a part hereof, regardless of any contractual relationship which may 
be alleged to exist between the contractor and such laborers and mechanics. 

Contributions made or costs reasonably anticipated for bona fide fringe benefits under section 
1(b)(2) of the Davis-Bacon Act on behalf of laborers or mechanics are considered wages paid to 
such laborers or mechanics, subject to the provisions of paragraph 1.d. of this section; also, 
regular contributions made or costs incurred for more than a weekly period (but not less often 
than quarterly) under plans, funds, or programs which cover the particular weekly period, are 
deemed to be constructively made or incurred during such weekly period. Such laborers and 
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mechanics shall be paid the appropriate wage rate and fringe benefits on the wage 
determination for the classification of work actually performed, without regard to skill, except as 
provided in 29 CFR 5.5(a)(4). Laborers or mechanics performing work in more than one 
classification may be compensated at the rate specified for each classification for the time 
actually worked therein: Provided, That the employer's payroll records accurately set forth the 
time spent in each classification in which work is performed. The wage determination (including 
any additional classification and wage rates conformed under paragraph 1.b. of this section) and 
the Davis-Bacon poster (WH–1321) shall be posted at all times by the contractor and its 
subcontractors at the site of the work in a prominent and accessible place where it can be easily 
seen by the workers. 

b. (1) The contracting officer shall require that any class of laborers or mechanics, including 
helpers, which is not listed in the wage determination and which is to be employed under the 
contract shall be classified in conformance with the wage determination. The contracting officer 
shall approve an additional classification and wage rate and fringe benefits therefore only when 
the following criteria have been met: 

(i) The work to be performed by the classification requested is not performed by a 
classification in the wage determination; and 

(ii) The classification is utilized in the area by the construction industry; and 

(iii) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable 
relationship to the wage rates contained in the wage determination. 

(2) If the contractor and the laborers and mechanics to be employed in the classification (if 
known), or their representatives, and the contracting officer agree on the classification and 
wage rate (including the amount designated for fringe benefits where appropriate), a report of 
the action taken shall be sent by the contracting officer to the Administrator of the Wage and 
Hour Division, Employment Standards Administration, U.S. Department of Labor, Washington, 
DC 20210. The Administrator, or an authorized representative, will approve, modify, or 
disapprove every additional classification action within 30 days of receipt and so advise the 
contracting officer or will notify the contracting officer within the 30-day period that additional 
time is necessary. 

(3) In the event the contractor, the laborers or mechanics to be employed in the classification 
or their representatives, and the contracting officer do not agree on the proposed classification 
and wage rate (including the amount designated for fringe benefits, where appropriate), the 
contracting officer shall refer the questions, including the views of all interested parties and the 
recommendation of the contracting officer, to the Wage and Hour Administrator for 
determination. The Wage and Hour Administrator, or an authorized representative, will issue a 
determination within 30 days of receipt and so advise the contracting officer or will notify the 
contracting officer within the 30-day period that additional time is necessary. 

(4) The wage rate (including fringe benefits where appropriate) determined pursuant to 
paragraphs 1.b.(2) or 1.b.(3) of this section, shall be paid to all workers performing work in the 
classification under this contract from the first day on which work is performed in the 
classification. 
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c. Whenever the minimum wage rate prescribed in the contract for a class of laborers or 
mechanics includes a fringe benefit which is not expressed as an hourly rate, the contractor 
shall either pay the benefit as stated in the wage determination or shall pay another bona fide 
fringe benefit or an hourly cash equivalent thereof. 

d. If the contractor does not make payments to a trustee or other third person, the contractor 
may consider as part of the wages of any laborer or mechanic the amount of any costs 
reasonably anticipated in providing bona fide fringe benefits under a plan or program, Provided, 
That the Secretary of Labor has found, upon the written request of the contractor, that the 
applicable standards of the Davis-Bacon Act have been met. The Secretary of Labor may 
require the contractor to set aside in a separate account assets for the meeting of obligations 
under the plan or program. 

2.  Withholding

The contracting agency shall upon its own action or upon written request of an authorized 
representative of the Department of Labor, withhold or cause to be withheld from the contractor 
under this contract, or any other Federal contract with the same prime contractor, or any other 
federally-assisted contract subject to Davis-Bacon prevailing wage requirements, which is held 
by the same prime contractor, so much of the accrued payments or advances as may be 
considered necessary to pay laborers and mechanics, including apprentices, trainees, and 
helpers, employed by the contractor or any subcontractor the full amount of wages required by 
the contract.  In the event of failure to pay any laborer or mechanic, including any apprentice, 
trainee, or helper, employed or working on the site of the work, all or part of the wages required 
by the contract, the contracting agency may, after written notice to the contractor, take such 
action as may be necessary to cause the suspension of any further payment, advance, or 
guarantee of funds until such violations have ceased. 

3.  Payrolls and basic records  

a.  Payrolls and basic records relating thereto shall be maintained by the contractor during the 
course of the work and preserved for a period of three years thereafter for all laborers and 
mechanics working at the site of the work. Such records shall contain the name, address, and 
social security number of each such worker, his or her correct classification, hourly rates of 
wages paid (including rates of contributions or costs anticipated for bona fide fringe benefits or 
cash equivalents thereof of the types described in section 1(b)(2)(B) of the Davis-Bacon Act), 
daily and weekly number of hours worked, deductions made and actual wages paid. Whenever 
the Secretary of Labor has found under 29 CFR 5.5(a)(1)(iv) that the wages of any laborer or 
mechanic include the amount of any costs reasonably anticipated in providing benefits under a 
plan or program described in section 1(b)(2)(B) of the Davis-Bacon Act, the contractor shall 
maintain records which show that the commitment to provide such benefits is enforceable, that 
the plan or program is financially responsible, and that the plan or program has been 
communicated in writing to the laborers or mechanics affected, and records which show the 
costs anticipated or the actual cost incurred in providing such benefits. Contractors employing 
apprentices or trainees under approved programs shall maintain written evidence of the 
registration of apprenticeship programs and certification of trainee programs, the registration of 
the apprentices and trainees, and the ratios and wage rates prescribed in the applicable 
programs.
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b. (1) The contractor shall submit weekly for each week in which any contract work is 
performed a copy of all payrolls to the contracting agency.   The payrolls submitted shall set out 
accurately and completely all of the information required to be maintained under 29 CFR 
5.5(a)(3)(i), except that full social security numbers and home addresses shall not be included 
on weekly transmittals. Instead the payrolls shall only need to include an individually identifying 
number for each employee ( e.g. , the last four digits of the employee's social security number). 
The required weekly payroll information may be submitted in any form desired. Optional Form 
WH–347 is available for this purpose from the Wage and Hour Division Web site at 
http://www.dol.gov/esa/whd/forms/wh347instr.htm or its successor site. The prime contractor is 
responsible for the submission of copies of payrolls by all subcontractors. Contractors and 
subcontractors shall maintain the full social security number and current address of each 
covered worker, and shall provide them upon request to the contracting agency for transmission 
to the State DOT, the FHWA or the Wage and Hour Division of the Department of Labor for 
purposes of an investigation or audit of compliance with prevailing wage requirements. It is not a 
violation of this section for a prime contractor to require a subcontractor to provide addresses 
and social security numbers to the prime contractor for its own records, without weekly 
submission to the contracting agency.. 

(2) Each payroll submitted shall be accompanied by a “Statement of Compliance,” signed by the 
contractor or subcontractor or his or her agent who pays or supervises the payment of the 
persons employed under the contract and shall certify the following: 

(i) That the payroll for the payroll period contains the information required to be provided 
under §5.5 (a)(3)(ii) of Regulations, 29 CFR part 5, the appropriate information is being 
maintained under §5.5 (a)(3)(i) of Regulations, 29 CFR part 5, and that such information is 
correct and complete; 

(ii) That each laborer or mechanic (including each helper, apprentice, and trainee) 
employed on the contract during the payroll period has been paid the full weekly wages 
earned, without rebate, either directly or indirectly, and that no deductions have been made 
either directly or indirectly from the full wages earned, other than permissible deductions as 
set forth in Regulations, 29 CFR part 3; 

(iii) That each laborer or mechanic has been paid not less than the applicable wage rates 
and fringe benefits or cash equivalents for the classification of work performed, as specified 
in the applicable wage determination incorporated into the contract. 

(3) The weekly submission of a properly executed certification set forth on the reverse side of 
Optional Form WH–347 shall satisfy the requirement for submission of the “Statement of 
Compliance” required by paragraph 3.b.(2) of this section. 

(4) The falsification of any of the above certifications may subject the contractor or 
subcontractor to civil or criminal prosecution under section 1001 of title 18 and section 231 of 
title 31 of the United States Code. 

c. The contractor or subcontractor shall make the records required under paragraph 3.a. of this 
section available for inspection, copying, or transcription by authorized representatives of the 
contracting agency, the State DOT, the FHWA,  or the Department of Labor, and shall permit 
such representatives to interview employees during working hours on the job. If the contractor 
or subcontractor fails to submit the required records or to make them available, the FHWA may, 
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after written notice to the contractor, the contracting agency or the State DOT, take such action 
as may be necessary to cause the suspension of any further payment, advance, or guarantee of 
funds. Furthermore, failure to submit the required records upon request or to make such records 
available may be grounds for debarment action pursuant to 29 CFR 5.12. 

4.  Apprentices and trainees 

a. Apprentices (programs of the USDOL).  

Apprentices will be permitted to work at less than the predetermined rate for the work they 
performed when they are employed pursuant to and individually registered in a bona fide 
apprenticeship program registered with the U.S. Department of Labor, Employment and 
Training Administration, Office of Apprenticeship Training, Employer and Labor Services, or with 
a State Apprenticeship Agency recognized by the Office, or if a person is employed in his or her 
first 90 days of probationary employment as an apprentice in such an apprenticeship program, 
who is not individually registered in the program, but who has been certified by the Office of 
Apprenticeship Training, Employer and Labor Services or a State Apprenticeship Agency 
(where appropriate) to be eligible for probationary employment as an apprentice.  

 The allowable ratio of apprentices to journeymen on the job site in any craft classification shall 
not be greater than the ratio permitted to the contractor as to the entire work force under the 
registered program. Any worker listed on a payroll at an apprentice wage rate, who is not 
registered or otherwise employed as stated above, shall be paid not less than the applicable 
wage rate on the wage determination for the classification of work actually performed. In 
addition, any apprentice performing work on the job site in excess of the ratio permitted under 
the registered program shall be paid not less than the applicable wage rate on the wage 
determination for the work actually performed. Where a contractor is performing construction on 
a project in a locality other than that in which its program is registered, the ratios and wage rates 
(expressed in percentages of the journeyman's hourly rate) specified in the contractor's or 
subcontractor's registered program shall be observed.  

 Every apprentice must be paid at not less than the rate specified in the registered program for 
the apprentice's level of progress, expressed as a percentage of the journeymen hourly rate 
specified in the applicable wage determination. Apprentices shall be paid fringe benefits in 
accordance with the provisions of the apprenticeship program. If the apprenticeship program 
does not specify fringe benefits, apprentices must be paid the full amount of fringe benefits 
listed on the wage determination for the applicable classification. If the Administrator determines 
that a different practice prevails for the applicable apprentice classification, fringes shall be paid 
in accordance with that determination.  

In the event the Office of Apprenticeship Training, Employer and Labor Services, or a State 
Apprenticeship Agency recognized by the Office, withdraws approval of an apprenticeship 
program, the contractor will no longer be permitted to utilize apprentices at less than the 
applicable predetermined rate for the work performed until an acceptable program is approved. 

b. Trainees (programs of the USDOL).  

Except as provided in 29 CFR 5.16, trainees will not be permitted to work at less than the 
predetermined rate for the work performed unless they are employed pursuant to and 
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individually registered in a program which has received prior approval, evidenced by formal 
certification by the U.S. Department of Labor, Employment and Training Administration.  

The ratio of trainees to journeymen on the job site shall not be greater than permitted under the 
plan approved by the Employment and Training Administration.  

Every trainee must be paid at not less than the rate specified in the approved program for the 
trainee's level of progress, expressed as a percentage of the journeyman hourly rate specified 
in the applicable wage determination. Trainees shall be paid fringe benefits in accordance with 
the provisions of the trainee program. If the trainee program does not mention fringe benefits, 
trainees shall be paid the full amount of fringe benefits listed on the wage determination unless 
the Administrator of the Wage and Hour Division determines that there is an apprenticeship 
program associated with the corresponding journeyman wage rate on the wage determination 
which provides for less than full fringe benefits for apprentices. Any employee listed on the 
payroll at a trainee rate who is not registered and participating in a training plan approved by the 
Employment and Training Administration shall be paid not less than the applicable wage rate on 
the wage determination for the classification of work actually performed. In addition, any trainee 
performing work on the job site in excess of the ratio permitted under the registered program 
shall be paid not less than the applicable wage rate on the wage determination for the work 
actually performed.  

In the event the Employment and Training Administration withdraws approval of a training 
program, the contractor will no longer be permitted to utilize trainees at less than the applicable 
predetermined rate for the work performed until an acceptable program is approved. 

c. Equal employment opportunity. The utilization of apprentices, trainees and journeymen
under this part shall be in conformity with the equal employment opportunity requirements of 
Executive Order 11246, as amended, and 29 CFR part 30. 

d. Apprentices and Trainees (programs of the U.S. DOT).

Apprentices and trainees working under apprenticeship and skill training programs which have 
been certified by the Secretary of Transportation as promoting EEO in connection with Federal-
aid highway construction programs are not subject to the requirements of paragraph 4 of this 
Section IV. The straight time hourly wage rates for apprentices and trainees under such 
programs will be established by the particular programs. The ratio of apprentices and trainees to 
journeymen shall not be greater than permitted by the terms of the particular program. 

5. Compliance with Copeland Act requirements.   The contractor shall comply with the
requirements of 29 CFR part 3, which are incorporated by reference in this contract. 

6. Subcontracts.   The contractor or subcontractor shall insert Form FHWA-1273 in any
subcontracts and also require the subcontractors to include Form FHWA-1273 in any lower tier 
subcontracts. The prime contractor shall be responsible for the compliance by any 
subcontractor or lower tier subcontractor with all the contract clauses in 29 CFR 5.5. 

7. Contract termination: debarment.   A breach of the contract clauses in 29 CFR 5.5 may be
grounds for termination of the contract, and for debarment as a contractor and a subcontractor 
as provided in 29 CFR 5.12. 
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8. Compliance with Davis-Bacon and Related Act requirements.  All rulings and 
interpretations of the Davis-Bacon and Related Acts contained in 29 CFR parts 1, 3, and 5 are 
herein incorporated by reference in this contract. 

9. Disputes concerning labor standards. Disputes arising out of the labor standards 
provisions of this contract shall not be subject to the general disputes clause of this contract. 
Such disputes shall be resolved in accordance with the procedures of the Department of Labor 
set forth in 29 CFR parts 5, 6, and 7. Disputes within the meaning of this clause include disputes 
between the contractor (or any of its subcontractors) and the contracting agency, the U.S. 
Department of Labor, or the employees or their representatives. 

10. Certification of eligibility. 

a. By entering into this contract, the contractor certifies that neither it (nor he or she) nor any 
person or firm who has an interest in the contractor's firm is a person or firm ineligible to be 
awarded Government contracts by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR 
5.12(a)(1).

b. No part of this contract shall be subcontracted to any person or firm ineligible for award of a 
Government contract by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1). 

c. The penalty for making false statements is prescribed in the U.S. Criminal Code, 18 U.S.C. 
1001.

V.   CONTRACT WORK HOURS AND SAFETY STANDARDS ACT  

The following clauses apply to any Federal-aid construction contract in an amount in excess of 
$100,000 and subject to the overtime provisions of the Contract Work Hours and Safety 
Standards Act. These clauses shall be inserted in addition to the clauses required by 29 CFR 
5.5(a) or 29 CFR 4.6.  As used in this paragraph, the terms laborers and mechanics include 
watchmen and guards. 

1. Overtime requirements.   No contractor or subcontractor contracting for any part of the 
contract work which may require or involve the employment of laborers or mechanics shall 
require or permit any such laborer or mechanic in any workweek in which he or she is employed 
on such work to work in excess of forty hours in such workweek unless such laborer or 
mechanic receives compensation at a rate not less than one and one-half times the basic rate of 
pay for all hours worked in excess of forty hours in such workweek. 

2. Violation; liability for unpaid wages; liquidated damages.  In the event of any violation of 
the clause set forth in paragraph (1.) of this section, the contractor and any subcontractor 
responsible therefor shall be liable for the unpaid wages. In addition, such contractor and 
subcontractor shall be liable to the United States (in the case of work done under contract for 
the District of Columbia or a territory, to such District or to such territory), for liquidated 
damages. Such liquidated damages shall be computed with respect to each individual laborer or 
mechanic, including watchmen and guards, employed in violation of the clause set forth in 
paragraph (1.) of this section, in the sum of $10 for each calendar day on which such individual 
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was required or permitted to work in excess of the standard workweek of forty hours without 
payment of the overtime wages required by the clause set forth in paragraph (1.) of this section. 

3. Withholding for unpaid wages and liquidated damages. The FHWA or the contacting
agency shall upon its own action or upon written request of an authorized representative of the 
Department of Labor withhold or cause to be withheld, from any moneys payable on account of 
work performed by the contractor or subcontractor under any such contract or any other Federal 
contract with the same prime contractor, or any other federally-assisted contract subject to the 
Contract Work Hours and Safety Standards Act, which is held by the same prime contractor, 
such sums as may be determined to be necessary to satisfy any liabilities of such contractor or 
subcontractor for unpaid wages and liquidated damages as provided in the clause set forth in 
paragraph (2.) of this section. 

4. Subcontracts.  The contractor or subcontractor shall insert in any subcontracts the clauses
set forth in paragraph (1.) through (4.) of this section and also a clause requiring the 
subcontractors to include these clauses in any lower tier subcontracts. The prime contractor 
shall be responsible for compliance by any subcontractor or lower tier subcontractor with the 
clauses set forth in paragraphs (1.) through (4.) of this section. 

VI. SUBLETTING OR ASSIGNING THE CONTRACT

This provision is applicable to all Federal-aid construction contracts on the National Highway 
System. 

1. The contractor shall perform with its own organization contract work amounting to not less
than 30 percent (or a greater percentage if specified elsewhere in the contract) of the total 
original contract price, excluding any specialty items designated by the contracting agency.  
Specialty items may be performed by subcontract and the amount of any such specialty items 
performed may be deducted from the total original contract price before computing the amount 
of work required to be performed by the contractor's own organization (23 CFR 635.116). 

a. The term “perform work with its own organization” refers to workers employed or leased by
the prime contractor, and equipment owned or rented by the prime contractor, with or without 
operators.  Such term does not include employees or equipment of a subcontractor or lower tier 
subcontractor, agents of the prime contractor, or any other assignees.  The term may include 
payments for the costs of hiring leased employees from an employee leasing firm meeting all 
relevant Federal and State regulatory requirements.  Leased employees may only be included 
in this term if the prime contractor meets all of the following conditions: 

  (1) the prime contractor maintains control over the supervision of the day-to-day activities of 
the leased employees; 

(2) the prime contractor remains responsible for the quality of the work of the leased 
employees;

   (3) the prime contractor retains all power to accept or exclude individual employees from 
work on the project; and 
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(4) the prime contractor remains ultimately responsible for the payment of predetermined 
minimum wages, the submission of payrolls, statements of compliance and all other Federal 
regulatory requirements. 

b. "Specialty Items" shall be construed to be limited to work that requires highly specialized 
knowledge, abilities, or equipment not ordinarily available in the type of contracting 
organizations qualified and expected to bid or propose on the contract as a whole and in 
general are to be limited to minor components of the overall contract. 

  2. The contract amount upon which the requirements set forth in paragraph (1) of Section VI is 
computed includes the cost of material and manufactured products which are to be purchased 
or produced by the contractor under the contract provisions. 

3. The contractor shall furnish (a) a competent superintendent or supervisor who is employed by 
the firm, has full authority to direct performance of the work in accordance with the contract 
requirements, and is in charge of all construction operations (regardless of who performs the 
work) and (b) such other of its own organizational resources (supervision, management, and 
engineering services) as the contracting officer determines is necessary to assure the 
performance of the contract. 

4. No portion of the contract shall be sublet, assigned or otherwise disposed of except with the 
written consent of the contracting officer, or authorized representative, and such consent when 
given shall not be construed to relieve the contractor of any responsibility for the fulfillment of 
the contract.  Written consent will be given only after the contracting agency has assured that 
each subcontract is evidenced in writing and that it contains all pertinent provisions and 
requirements of the prime contract. 

5. The 30% self-performance requirement of paragraph (1) is not applicable to design-build 
contracts; however, contracting agencies may establish their own self-performance 
requirements.

VII. SAFETY: ACCIDENT PREVENTION 

This provision is applicable to all Federal-aid construction contracts and to all related 
subcontracts. 

1.  In the performance of this contract the contractor shall comply with all applicable Federal, 
State, and local laws governing safety, health, and sanitation (23 CFR 635). The contractor shall 
provide all safeguards, safety devices and protective equipment and take any other needed 
actions as it determines, or as the contracting officer may determine, to be reasonably 
necessary to protect the life and health of employees on the job and the safety of the public and 
to protect property in connection with the performance of the work covered by the contract. 

2.  It is a condition of this contract, and shall be made a condition of each subcontract, which the 
contractor enters into pursuant to this contract, that the contractor and any subcontractor shall 
not permit any employee, in performance of the contract, to work in surroundings or under 
conditions which are unsanitary, hazardous or dangerous to his/her health or safety, as 
determined under construction safety and health standards (29 CFR 1926) promulgated by the 
Secretary of Labor, in accordance with Section 107 of the Contract Work Hours and Safety 
Standards Act (40 U.S.C. 3704). 
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3. Pursuant to 29 CFR 1926.3, it is a condition of this contract that the Secretary of Labor or 
authorized representative thereof, shall have right of entry to any site of contract performance to 
inspect or investigate the matter of compliance with the construction safety and health 
standards and to carry out the duties of the Secretary under Section 107 of the Contract Work 
Hours and Safety Standards Act (40 U.S.C.3704). 

VIII. FALSE STATEMENTS CONCERNING HIGHWAY PROJECTS 

This provision is applicable to all Federal-aid construction contracts and to all related 
subcontracts. 

  In order to assure high quality and durable construction in conformity with approved plans and 
specifications and a high degree of reliability on statements and representations made by 
engineers, contractors, suppliers, and workers on Federal-aid highway projects, it is essential 
that all persons concerned with the project perform their functions as carefully, thoroughly, and 
honestly as possible.  Willful falsification, distortion, or misrepresentation with respect to any 
facts related to the project is a violation of Federal law.  To prevent any misunderstanding 
regarding the seriousness of these and similar acts, Form FHWA-1022 shall be posted on each 
Federal-aid highway project (23 CFR 635) in one or more places where it is readily available to 
all persons concerned with the project: 

18 U.S.C. 1020 reads as follows: 

  "Whoever, being an officer, agent, or employee of the United States, or of any State or 
Territory, or whoever, whether a person, association, firm, or corporation, knowingly makes any 
false statement, false representation, or false report as to the character, quality, quantity, or cost 
of the material used or to be used, or the quantity or quality of the work performed or to be 
performed, or the cost thereof in connection with the submission of plans, maps, specifications, 
contracts, or costs of construction on any highway or related project submitted for approval to 
the Secretary of Transportation; or 

  Whoever knowingly makes any false statement, false representation, false report or false claim 
with respect to the character, quality, quantity, or cost of any work performed or to be 
performed, or materials furnished or to be furnished, in connection with the construction of any 
highway or related project approved by the Secretary of Transportation; or 

  Whoever knowingly makes any false statement or false representation as to material fact in 
any statement, certificate, or report submitted pursuant to provisions of the Federal-aid Roads 
Act approved July 1, 1916, (39 Stat. 355), as amended and supplemented; 

  Shall be fined under this title or imprisoned not more than 5 years or both." 

IX. IMPLEMENTATION OF CLEAN AIR ACT AND FEDERAL WATER POLLUTION 
CONTROL ACT 

This provision is applicable to all Federal-aid construction contracts and to all related 
subcontracts. 
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By submission of this bid/proposal or the execution of this contract, or subcontract, as 
appropriate, the bidder, proposer, Federal-aid construction contractor, or subcontractor, as 
appropriate, will be deemed to have stipulated as follows: 

1. That any person who is or will be utilized in the performance of this contract is not prohibited
from receiving an award due to a violation of Section 508 of the Clean Water Act or Section 306 
of the Clean Air Act.

2. That the contractor agrees to include or cause to be included the requirements of paragraph
(1) of this Section X in every subcontract, and further agrees to take such action as the 
contracting agency may direct as a means of enforcing such requirements. 

X. CERTIFICATION REGARDING DEBARMENT, SUSPENSION, INELIGIBILITY AND 
VOLUNTARY EXCLUSION 

This provision is applicable to all Federal-aid construction contracts, design-build contracts, 
subcontracts, lower-tier subcontracts, purchase orders, lease agreements, consultant contracts 
or any other covered transaction requiring FHWA approval or that is estimated to cost $25,000 
or more –  as defined in 2 CFR Parts 180 and 1200. 

1. Instructions for Certification – First Tier Participants:

a. By signing and submitting this proposal, the prospective first tier participant is providing the
certification set out below. 

b. The inability of a person to provide the certification set out below will not necessarily result
in denial of participation in this covered transaction. The prospective first tier participant shall 
submit an explanation of why it cannot provide the certification set out below. The certification or 
explanation will be considered in connection with the department or agency's determination 
whether to enter into this transaction. However, failure of the prospective first tier participant to 
furnish a certification or an explanation shall disqualify such a person from participation in this 
transaction. 

c. The certification in this clause is a material representation of fact upon which reliance was
placed when the contracting agency determined to enter into this transaction. If it is later 
determined that the prospective participant knowingly rendered an erroneous certification, in 
addition to other remedies available to the Federal Government, the contracting agency may 
terminate this transaction for cause of default. 

d. The prospective first tier participant shall provide immediate written notice to the
contracting agency to whom this proposal is submitted if any time the prospective first tier 
participant learns that its certification was erroneous when submitted or has become erroneous 
by reason of changed circumstances. 

e. The terms "covered transaction," "debarred," "suspended," "ineligible," "participant,"
"person,"  "principal," and "voluntarily excluded," as used in this clause, are defined in 2 CFR 
Parts 180 and 1200.  “First Tier Covered Transactions” refers to any covered transaction 
between a grantee or subgrantee of Federal funds and a participant (such as the prime or 
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general contract).  “Lower Tier Covered Transactions” refers to any covered transaction under a 
First Tier Covered Transaction (such as subcontracts).  “First Tier Participant” refers to the 
participant who has entered into a covered transaction with a grantee or subgrantee of Federal 
funds (such as the prime or general contractor).  “Lower Tier Participant” refers any participant 
who has entered into a covered transaction with a First Tier Participant or other Lower Tier 
Participants (such as subcontractors and suppliers).  

f. The prospective first tier participant agrees by submitting this proposal that, should the
proposed covered transaction be entered into, it shall not knowingly enter into any lower tier 
covered transaction with a person who is debarred, suspended, declared ineligible, or 
voluntarily excluded from participation in this covered transaction, unless authorized by the 
department or agency entering into this transaction. 

g. The prospective first tier participant further agrees by submitting this proposal that it will
include the clause titled "Certification Regarding Debarment, Suspension, Ineligibility and 
Voluntary Exclusion-Lower Tier Covered Transactions," provided by the department or 
contracting agency, entering into this covered transaction, without modification, in all lower tier 
covered transactions and in all solicitations for lower tier covered transactions exceeding the 
$25,000 threshold. 

h. A participant in a covered transaction may rely upon a certification of a prospective
participant in a lower tier covered transaction that is not debarred, suspended, ineligible, or 
voluntarily excluded from the covered transaction, unless it knows that the certification is 
erroneous.  A participant is responsible for ensuring that its principals are not suspended, 
debarred, or otherwise ineligible to participate in covered transactions.  To verify the eligibility of 
its principals, as well as the eligibility of any lower tier prospective participants, each participant 
may, but is not required to, check the Excluded Parties List System website 
(https://www.epls.gov/), which is compiled by the General Services Administration. 

i. Nothing contained in the foregoing shall be construed to require the establishment of a
system of records in order to render in good faith the certification required by this clause. The 
knowledge and information of the prospective participant is not required to exceed that which is 
normally possessed by a prudent person in the ordinary course of business dealings. 

j. Except for transactions authorized under paragraph (f) of these instructions, if a participant
in a covered transaction knowingly enters into a lower tier covered transaction with a person 
who is suspended, debarred, ineligible, or voluntarily excluded from participation in this 
transaction, in addition to other remedies available to the Federal Government, the department 
or agency may terminate this transaction for cause or default. 

* * * * * 

2. Certification Regarding Debarment, Suspension, Ineligibility and Voluntary Exclusion
– First Tier Participants:

a. The prospective first tier participant certifies to the best of its knowledge and belief, that it
and its principals: 

    (1)   Are not presently debarred, suspended, proposed for debarment, declared ineligible, or 
voluntarily excluded from participating in covered transactions by any Federal department or 
agency;
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    (2)   Have not within a three-year period preceding this proposal been convicted of or had a 
civil judgment rendered against them for commission of fraud or a criminal offense in connection 
with obtaining, attempting to obtain, or performing a public (Federal, State or local) transaction 
or contract under a public transaction; violation of Federal or State antitrust statutes or 
commission of embezzlement, theft, forgery, bribery, falsification or destruction of records, 
making false statements, or receiving stolen property; 

    (3)   Are not presently indicted for or otherwise criminally or civilly charged by a governmental 
entity (Federal, State or local) with commission of any of the offenses enumerated in paragraph 
(a)(2) of this certification; and 

    (4)   Have not within a three-year period preceding this application/proposal had one or more 
public transactions (Federal, State or local) terminated for cause or default. 

  b.   Where the prospective participant is unable to certify to any of the statements in this 
certification, such prospective participant shall attach an explanation to this proposal. 

  2. Instructions for Certification - Lower Tier Participants:

(Applicable to all subcontracts, purchase orders and other lower tier transactions requiring prior 
FHWA approval or estimated to cost $25,000 or more - 2 CFR Parts 180 and 1200) 

    a. By signing and submitting this proposal, the prospective lower tier is providing the 
certification set out below. 

    b. The certification in this clause is a material representation of fact upon which reliance was 
placed when this transaction was entered into. If it is later determined that the prospective lower 
tier participant knowingly rendered an erroneous certification, in addition to other remedies 
available to the Federal Government, the department, or agency with which this transaction 
originated may pursue available remedies, including suspension and/or debarment. 

    c. The prospective lower tier participant shall provide immediate written notice to the person 
to which this proposal is submitted if at any time the prospective lower tier participant learns that 
its certification was erroneous by reason of changed circumstances. 

    d. The terms "covered transaction," "debarred," "suspended," "ineligible," "participant," 
"person," "principal," and "voluntarily excluded," as used in this clause, are defined in 2 CFR 
Parts 180 and 1200.  You may contact the person to which this proposal is submitted for 
assistance in obtaining a copy of those regulations.  “First Tier Covered Transactions” refers to 
any covered transaction between a grantee or subgrantee of Federal funds and a participant 
(such as the prime or general contract).  “Lower Tier Covered Transactions” refers to any 
covered transaction under a First Tier Covered Transaction (such as subcontracts).  “First Tier 
Participant” refers to the participant who has entered into a covered transaction with a grantee 
or subgrantee of Federal funds (such as the prime or general contractor).  “Lower Tier 
Participant” refers any participant who has entered into a covered transaction with a First Tier 
Participant or other Lower Tier Participants (such as subcontractors and suppliers). 

    e. The prospective lower tier participant agrees by submitting this proposal that, should the 
proposed covered transaction be entered into, it shall not knowingly enter into any lower tier 
covered transaction with a person who is debarred, suspended, declared ineligible, or 
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voluntarily excluded from participation in this covered transaction, unless authorized by the 
department or agency with which this transaction originated. 

    f. The prospective lower tier participant further agrees by submitting this proposal that it will 
include this clause titled "Certification Regarding Debarment, Suspension, Ineligibility and 
Voluntary Exclusion-Lower Tier Covered Transaction," without modification, in all lower tier 
covered transactions and in all solicitations for lower tier covered transactions exceeding the 
$25,000 threshold. 

    g. A participant in a covered transaction may rely upon a certification of a prospective 
participant in a lower tier covered transaction that is not debarred, suspended, ineligible, or 
voluntarily excluded from the covered transaction, unless it knows that the certification is 
erroneous. A participant is responsible for ensuring that its principals are not suspended, 
debarred, or otherwise ineligible to participate in covered transactions.  To verify the eligibility of 
its principals, as well as the eligibility of any lower tier prospective participants, each participant 
may, but is not required to, check the Excluded Parties List System website 
(https://www.epls.gov/), which is compiled by the General Services Administration.   

    h. Nothing contained in the foregoing shall be construed to require establishment of a system 
of records in order to render in good faith the certification required by this clause. The 
knowledge and information of participant is not required to exceed that which is normally 
possessed by a prudent person in the ordinary course of business dealings. 

    i. Except for transactions authorized under paragraph e of these instructions, if a participant in 
a covered transaction knowingly enters into a lower tier covered transaction with a person who 
is suspended, debarred, ineligible, or voluntarily excluded from participation in this transaction, 
in addition to other remedies available to the Federal Government, the department or agency 
with which this transaction originated may pursue available remedies, including suspension 
and/or debarment. 

* * * * * 

Certification Regarding Debarment, Suspension, Ineligibility and Voluntary Exclusion--
Lower Tier Participants: 

  1. The prospective lower tier participant certifies, by submission of this proposal, that neither it 
nor its principals is presently debarred, suspended, proposed for debarment, declared ineligible, 
or voluntarily excluded from participating in covered transactions by any Federal department or 
agency.

  2. Where the prospective lower tier participant is unable to certify to any of the statements in 
this certification, such prospective participant shall attach an explanation to this proposal. 

* * * * * 

Washington State Department of Transportation - Ferries Division
Seattle Multimodal Terminal at Colman Dock Project

RFFP - Attachment to Addendum No. 1
May 26, 2015

00 73 74
Page 20 of 22



21

XI. CERTIFICATION REGARDING USE OF CONTRACT FUNDS FOR LOBBYING 

This provision is applicable to all Federal-aid construction contracts and to all related 
subcontracts which exceed $100,000 (49 CFR 20). 

  1. The prospective participant certifies, by signing and submitting this bid or proposal, to the 
best of his or her knowledge and belief, that: 

    a. No Federal appropriated funds have been paid or will be paid, by or on behalf of the 
undersigned, to any person for influencing or attempting to influence an officer or employee of 
any Federal agency, a Member of Congress, an officer or employee of Congress, or an 
employee of a Member of Congress in connection with the awarding of any Federal contract, 
the making of any Federal grant, the making of any Federal loan, the entering into of any 
cooperative agreement, and the extension, continuation, renewal, amendment, or modification 
of any Federal contract, grant, loan, or cooperative agreement. 

    b. If any funds other than Federal appropriated funds have been paid or will be paid to any 
person for influencing or attempting to influence an officer or employee of any Federal agency, a 
Member of Congress, an officer or employee of Congress, or an employee of a Member of 
Congress in connection with this Federal contract, grant, loan, or cooperative agreement, the 
undersigned shall complete and submit Standard Form-LLL, "Disclosure Form to Report 
Lobbying," in accordance with its instructions. 

  2. This certification is a material representation of fact upon which reliance was placed when 
this transaction was made or entered into.  Submission of this certification is a prerequisite for 
making or entering into this transaction imposed by 31 U.S.C. 1352.  Any person who fails to file 
the required certification shall be subject to a civil penalty of not less than $10,000 and not more 
than $100,000 for each such failure. 

  3. The prospective participant also agrees by submitting its bid or proposal that the participant 
shall require that the language of this certification be included in all lower tier subcontracts, 
which exceed $100,000 and that all such recipients shall certify and disclose accordingly. 
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ATTACHMENT A - EMPLOYMENT AND MATERIALS PREFERENCE FOR APPALACHIAN 
DEVELOPMENT HIGHWAY SYSTEM OR APPALACHIAN LOCAL ACCESS ROAD 
CONTRACTS 
This provision is applicable to all Federal-aid projects funded under the Appalachian Regional 
Development Act of 1965. 

1. During the performance of this contract, the contractor undertaking to do work which is, or
reasonably may be, done as on-site work, shall give preference to qualified persons who 
regularly reside in the labor area as designated by the DOL wherein the contract work is 
situated, or the subregion, or the Appalachian counties of the State wherein the contract work is 
situated, except: 

a. To the extent that qualified persons regularly residing in the area are not available.

b. For the reasonable needs of the contractor to employ supervisory or specially experienced
personnel necessary to assure an efficient execution of the contract work. 

c. For the obligation of the contractor to offer employment to present or former employees as
the result of a lawful collective bargaining contract, provided that the number of nonresident 
persons employed under this subparagraph (1c) shall not exceed 20 percent of the total number 
of employees employed by the contractor on the contract work, except as provided in 
subparagraph (4) below. 

2. The contractor shall place a job order with the State Employment Service indicating (a) the
classifications of the laborers, mechanics and other employees required to perform the contract 
work, (b) the number of employees required in each classification, (c) the date on which the 
participant estimates such employees will be required, and (d) any other pertinent information 
required by the State Employment Service to complete the job order form.  The job order may 
be placed with the State Employment Service in writing or by telephone.  If during the course of 
the contract work, the information submitted by the contractor in the original job order is 
substantially modified, the participant shall promptly notify the State Employment Service. 

3. The contractor shall give full consideration to all qualified job applicants referred to him by
the State Employment Service.  The contractor is not required to grant employment to any job 
applicants who, in his opinion, are not qualified to perform the classification of work required. 

4. If, within one week following the placing of a job order by the contractor with the State
Employment Service, the State Employment Service is unable to refer any qualified job 
applicants to the contractor, or less than the number requested, the State Employment Service 
will forward a certificate to the contractor indicating the unavailability of applicants.  Such 
certificate shall be made a part of the contractor's permanent project records.  Upon receipt of 
this certificate, the contractor may employ persons who do not normally reside in the labor area 
to fill positions covered by the certificate, notwithstanding the provisions of subparagraph (1c) 
above.

5.The provisions of 23 CFR 633.207(e) allow the contracting agency to provide a contractual
preference for the use of mineral resource materials native to the Appalachian region. 

6. The contractor shall include the provisions of Sections 1 through 4 of this Attachment A in
every subcontract for work which is, or reasonably may be, done as on-site work. 
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