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WSDOT Disadvantaged Business Enterprise program:
Monthly progress report to FHWA, October 2014

Overview

The Washington State Department of Transportation (WSDOT) provides monthly progress reports to the Federal Highway Administration
(FHWA) on both project and program-level Disadvantaged Business Enterprise (DBE) program participation, pursuant to the Conciliation
Agreement between FHWA and WSDOT executed on March 20, 2014. This monthly report includes progress updates for both the
Alaskan Way Viaduct (AWV) Bored Tunnel project and WSDOT’s statewide DBE program. The participation and other data included

in this report represent information verified through August 2014; other activities noted reflect work performed through October 2014.

Progress At a Glance
AWV project-specific efforts Agency progress

As of October 20th, WSDOT (Local Programs, Consultant

$100,000,000 Services, and HQ Construction) has attained 13.50 percent in DBE
condition of contract award commitments (goals 11.40 percent
$80,000,000 and voluntary participation 2.10 percent) and 11.36 percent in
payments to DBE firms. These numbers should be viewed as
$60,000,000 preliminary and final results for Federal Fiscal Year 2014 will be
T available in December 2014.
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AWV project-specific progress, based on DBE Progress Report #42, August 2014

Seattle Tunnel Partners (STP) efforts to achieve DBE contract goal

DBE Program Coordinator. WSDOT and STP have reached an agreement regarding the role and responsibilities of the DBE Coordinator,
who has submitted the first three monthly reports for review and comments. WSDOT is currently reviewing the reports and will respond to
the DBE Coordinator following completion of that review.

DBE Subcontracting Oversight Committee. Topics of discussion during the month of August included status reports on procurements
that were underway and procurements that were identified as potential future opportunities for the DBE community. No new procurements
were posted during the month of August 2014.

o] The STP Subcontracting Oversight Committee operating guidelines and the STP Procurement Procures guidance document are still
under development. STP finalization of these documents is crucial in moving forward.

o] To date, STP has been unsuccessful at following their procurement procedures as agreed upon in principle, absent a formal approved
plan, with the Oversight Committee. Since March 2014, this has resulted in WSDOT and the Oversight Committee asking questions
about specific procurements that resulted in STP withdrawing one procurement and pulling back two other procurements from the
contracting community.

- Asaconsequence, STP is working more closely with the Oversight Committee to receive endorsement prior to advertising RFPs.
- STPis close to finalizing their procurement procedures.

DBE Communications. STP reported 48 communication sessions with 20 DBE firms under Progress Report #42 (August 2014). (See
Exhibit A, Attachment #1: STP Monthly DBE Progress Report # 42). These communication sessions generally consist of telephone calls,
emails, and drop-in sessions. The reported sessions do not include the Commercially Reasonable Discussions addressed below.

Commercially Reasonable Discussions: During the month of August, STP completed their discussions with seven of the eight DBE
Compilainants listed in the United States Department of Transportation Federal Highway Administration (FHWA) investigative report.
Subcontracting negotiations are still underway with one of the complainants.

o] Since August, contracting issues have emerged with some of the complainants regarding implementation of their contracts. These
issues include: contract language clarification and close out documentation requirements.

DBE Opportunities. DBE opportunities generated through the purchase of materials, technical and professional consulting, and assistance
through the procurement of services, personnel, or equipment necessary for the project are included in STP DBE Progress Report #42
(August 2014). As shown on page 3 of the report, STP anticipates approximately $2.1 million in DBE opportunities in upcoming or current
bids. (See Exhibit A, Attachment #1: STP Monthly DBE Progress Report #42)

Related STP activities anticipated for the next reporting period:

o During the month of September, STP will continue their Commercially Reasonable Discussions with the remaining complainant and
address emerging issues.

o] The Subcontracting Oversight Committee will continue to meet and advise STP on potential subcontracting opportunities.
o STP will continue communications and outreach to the DBE community.

DBE Outreach. Outreach activities by the WSDOT HQ DBE Administrator for the AWV Replacement Program included:

o) Conducted specific outreach sessions with three environmental firms regarding filter press procurement.

o] Attended the Minority Small Business Legislative Round Table.

o) Provided information to firms regarding three STP procurement opportunities. One of the firms is requesting information to bid on an
opportunity.

o] Sent bid opportunity notifications to Tabor 100, National Association of Minority Contractors, the Northwest Minority Supplier Diversity
Council, and several specific DBEs.

Related STP activities anticipated for the next reporting period:
o] STP will report continued Commercially Reasonable Discussions in August with the remaining complaintant.
o The Subcontracting Oversight Committee will continue to meet and advise STP on potential subcontracting opportunities.

o STP will continue communications and outreach to the DBE Community.
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Certification of Monetary Commitments

e AWV Project Staff followed the Monthly DBE Progress Report Verification Procedures in performing our verification of the commitments and
participation reported by STP in Progress Report #42 (See Exhibit A: Memorandum, Validation STP Monthly DBE Progress Report # 42).

e Of the $1.7M amount claimed in DBE participation in DBE Progress Report #42, $0.85M is being claimed in participation for OMA Trucking.

o WSDOT is currently working on validating the $0.85M in OMA'’s participation. Thus, for this reporting period, WSDOT has only verified
$0.83M in DBE Amount as amended.

o] In addition to the $0.85M in OMA's claimed participation for this reporting period, WSDOT will also verify the claimed participation of
$7.6M from previous reporting periods (addressed in DBE Progress Reports #40 and #41).

- WSDOT OEO and FHWA have approved the AWV proposed trucking verification process.

o] In the instances where the results of WSDOT's verification process conflicts with the information submitted by STP, WSDOT is working
with STP to determine the cause and reach resolution on any discrepancies.

¢ Worksite Monitoring. WSDOT monitors work sites to ensure work committed to each DBE is/has been actually performed by the DBE.
During the reporting period of August 2014:

o] Two on-site reviews performed on the project.
o] DBE onsite reviews will continue to be performed as new DBE firms are given work on the project.

o A review of payroll reports showed the total hours reported on verified Certified Payrolls were 5,770; 505.5 hours less than the 6,275.5
hours reported by the contractor. The breakdown, by skill craft, may be found in Exhibit B: DBE Certified Payrolls Hours Verification,
August 2014.

o] The discrepancy between the STP reported hours and the certified payroll hours can be attributed to three contributing factors:

- Subcontractor reports of utilization, which is what STP’s reported hours are based on are for “week ending” so a month utilization
report could include hours from the previous month.

- Certified payroll comparison is based on a calendar month

- Subcontractors may be late in submitting their certified payroll, resulting in missing hours.

¢ Monetary commitments.

o AWV received STP Progress Report #41, on August 27, 2014. (See Exhibit A: Attachment #1, STP Monthly DBE Progress Report #41)

- Contract DBE Goal $91,176,000.00
- Contract DBE Participation Requirement $96,000,000.00
- Current DBE Commitments $81,313,902.85
- Current Total Amount Paid to DBEs $61,959,718.68
- Current DBE participation $42,755,891.92

Utilization, prompt payment and retainage

e WSDOQT is currently working with STP to obtain this information on a monthly basis as part of the monthly DBE Progress Report. A change
order has been executed to assist with this information, anticipated to be available under the next DBE Progress Report (#43).

Monitoring and investigation of complaints regarding DBE participation
e AWV Commercially Useful Function Reviews. No additional activity to note since the previously submitted report.
¢ Resolved issues:

o] Resolved scope of work issues related to a DBE contract for hauling and disposal of junk ring segments. Scope of work has
been completed and DBE is now in the payment process. Final payment is pending resolution of closeout documents and
submittal and verification of the paperwork.

o] One Commercially Reasonable Discussion between STP and a DBE firm continues. AWV project staff will continue efforts
to research and resolve issue of the financial statement requested by the prime in order to secure sub-contracting opportunity
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for contractor.

o DBE raised issue of contract language in amended contract. The affected DBE Firm is working with STP to amend contract
language, based on DBE request.

¢ Payment Resolution:
o One DBE weekly payment issue resolved.

o One DBE end of work payment closeout. Partial payment has been made pending presentation and verification of closeout
documentation.

WSDOT DBE program-level progress

DBE monitoring process and procedures
¢ DBE Payment Program

o] Centralizing Responsibility. During October, a Service Level Agreement was signed by Executive Management which
delegated the DBE Payment Program implementation oversight and coordination to the Office of Equal Opportunity. This is
being done to ensure consistent application of DBE IT processes and procedures within all of WSDOT to include HQ Construction,
Local Programs and Consulting Services.

o Local Programs Division. Local Programs is also working on implementing the DBE Payment Program for local agency
administered contracts. The DBE Reporting Program is being implemented in three phases. The first phase, which has already been
completed, created contract information including, but not limited to, commitments and engineer’s estimates. The second phase,
which was completed Oct. 14, includes information regarding change orders, responsiveness, etc. The final phase, which involves
payment to DBE firms, is 50 percent complete and is on target to be completed at the end of November.

¢ Increasing Transparency and Accountability. On Oct. 2, the DBE Advisory Group met to discuss the DBE Program draft proposed
policies including Roles and Responsibilities and an Executive Order relating to the OEO program and DBELO. The DBE Advisory Group
is comprised of both community and trade organizations and members represent varying perspectives and interests. The group was
initially created for discussions related to the recent Disparity Study (submitted and awaiting FHWA approval). The OEO program has a
wider variety of stakeholders due to the breadth of work they perform. We will include DBE advisory group members along with others in
a professionally-facilitated discussion regarding DBE Program improvements to promote equity and transparency in the DBE Program
changes under consideration.

e WSDOT DBE Program Administration. The previous DBE Liaison Officer who also held the position of Director of the Office of Equal
Opportunity, accepted a jobopportunity with another agency in September. An interim DBE Liaison Officer, Henry Yates, and interim Director
of the Office of Equal Opportunity, Kara Larsen, were hired and began work in mid- October as WSDOT works with the communities to
ensure the best course of action for enhancing the DBE Program. Dan Mathis of FHWA was notified of these changes on October 7, 2014.
WSDOT filled both of these positions in an effort to increase the emphasis and attention placed on the DBE Program agency-wide.

¢ Prime Contractor Prequalification Warning Letters. During September, Contract Ad & Award sent three letters warning prime
contractors of potential prequalification suspension for not meeting project-specific condition of award DBE goals. WSDOT will closely
monitor these firms for civil rights program compliance. These companies are expected to make the necessary administrative changes to
ensure future compliance. A template prequalification warning letter is provided in Exhibit C.

Design-build specifications, goals and performance

¢ DBE Specifications Status. WSDOT has developed Design-Bid-Build DBE Specifications which are presently under review with Federal
Highway Administration (FHWA). WSDOT is planning on utilizing the Design-Bid-Build Specification as a foundation for enhancing the DBE
language in Design-Build documents. Until the Design-Bid-Build specifications have been approved by FHWA, WSDOT will not develop any
enhancements to the DBE Design-Build documents. However, HQ Construction has hired a new engineer to work solely on Design-Build
issues. This new staff member has been tasked with developing new Design-Build specifications for the DBE Program.

¢ DBE Long Term Business Development. Eligible DBE Firms are presently enrolling in the new DBE Long Term Business Development
Program. Classes are scheduled throughout November and the first part of December. The first round of classes in the pilot program will
include a smaller number of participants to ensure the curriculum is as effective as possible for current and future program participants.
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Exhibits:

Exhibit A: Memorandum, Validation STP Monthly DBE Progress Report # 42
Attachment #1, STP DBE Progress Report No. 42, August 2014
Attachment #2, DBE Commitment Validation
Attachment #3, DBE Invoice to Date Validation
Attachment #4, DBE Total Payments Validation
Attachment #5, DBE Amount (as amended) Validation

Exhibit B: DBE Certified Payrolls Hours Verification, August 2014

Exhibit C: WSDOT Prequalification Warning Letter template

Americans with Disabilities Act (ADA) Information: This material can be made available in an alternate format by emailing the Title VI Statement to Public: Itis the Washington State Department of Transportation’s (WSDOT) policy to assure that no person

WSDOT Diversity/ADA Affairs team at wsdotada@wsdot.wa.gov or by calling toll free, 855-362-4ADA(4232). Persons who are deaf or shall, on the grounds of race, color, national origin or sex, as provided by Title VI of the Civil Rights Act of 1964, be excluded from partic-

hard of hearing may make a request by calling the Washington State Relay at 711. ipation in, be denied the benefits of, or be otherwise discriminated against under any of its federally funded programs and activities. Any
person who believes his/her Title VI protection has been violated, may file a complaint with WSDOT's Office of Equal Opportunity (OEQ)
For additional information regarding Title VI complaint procedures and/or information regarding our non-discrimination obligations, please
contact OEO's Title VI Coordinators, George Laue at (509) 324-6018 or Jonté Sulton at (360) 705-7082.
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Exhibit C: WSDOT Prequalification Warning letter template

Washington Stat T rtation Buildi
asningion ate ransportation Building
'7’ Department of Transportation 310 Maplo Fork Avenua S.E

Olympia, WA 98504-7300
Lynn Peterson A 360-705-7000
Secretary of Transportation TTY: 1-800-833-6388

www.wsdot.wa.gov

October 17, 2014

Contractor Name
Prequalification #XXXXXX
Contact Person

Street Address

City, State Zip

Dear Contact Person:
This letter is with regard to Contract No. XXXX — Contract Title completed in Month Year.

At the most recent Prime Contractors Review Panel meeting it was noted that the attached
Prime Contractor Performance Report for Contract XXXX reveals an overall performance
rating of "Standard” but we would like to draw you attention to the following item: A9 —
Compliance with EEO, affirmative Action, and MBE/DBE/WBE requirements which was
rated “below Standard”. I feel it is important to note the deficiencies in this particularly
important area.

Chapter 468-16 of the Washington Administrative Code (WAC) governs the prequalification
of contractors, and authorizes the Department to use the Prime Contractor Performance Report
as a significant element in the prequalification process. This document is the report the
Department uses to measure a contractor's performance on the Department's contracts and
make determination of a contractor's continual prequalification with the Department.

WAC 468-16-180 (3) states in part “The Secretary may suspend qualification for:

(f) Repeated findings of noncompliance with equal employment opportunity or
women’s minority, and disadvantaged business enterprise requirements.

Contract No. XXXX — Contract Title had a DBE commitment of $X to DBE Contractor Name
for Description of Work. Unfortunately, total payments to DBE Contractor Name fell short of
the commitment at just $X. Include other details.

WSDOT will be closely monitoring your firm’s future performance with regard to compliance
with EEO, affirmative action, and MBE/DBE/WBE requirements. Please review the
deficiencies identified in this contract and make any necessary administrative changes to
ensure your future performance scores will be standard or higher.


rorth
Text Box
Exhibit C: WSDOT Prequalification Warning letter template


Should you have any questions, please contact Ms. Jenna Fettig, Manager Contract Ad &
Award Office at (360) 705-7017.

Sincerely,

Jeff Carpenter, P.E.
State Construction Engineer

JC.dIr
Enclosure

cc: J. Fettig
Project Engineer
Operations Engineer
Regional Administrator
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