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WSDOT DISADVANTAGED BUSINESS 
ENTERPRISE PROGRAM:
SPECIAL CONCILIATION UPDATE

In summer 2012, the Federal Highway Administration 
investigated civil rights complaints regarding 
Washington State Department of Transportation 
and the State Route 99 Bored Tunnel Design‐Build 
Contractor, Seattle Tunnel Partners. These complaints 
were from a certified Disadvantaged Business 
Enterprise firm. After investigating the complaint, 
FHWA determined that WSDOT had not met its 
oversight obligations under the federal DBE regulations. 
The investigation concluded the agency failed to 
intervene despite evidence that STP had created 
barriers to fair DBE participation in a Request for 
Proposal. In addition to the original complainant, the 
FHWA Investigation Report, dated October 31, 2013, 
and released on November 1, 2013, stated that seven 
other DBE firms had faced similar barriers.

The Conciliation Agreement has resulted in increased 
DBE participation on the tunnel project. STP has made 
progress toward meeting the 8 percent DBE Goal of 
$96.9 million, based on compensation payable, including 
change orders, which recently surpassed $96 million in 
DBE participation required by Change Order #91. STP is 
currently at $82.4 million in claimed DBE participation, 
which coincides with the current 8 percent DBE Goal 
based on current revenues. In other words, STP has 
caught up to the 8 percent DBE revenues, based on 
compensation paid, including change orders and is in 
alignment with goal attainment.

AWV PROJECT SPECIFIC DBE PARTICIPATION:
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CURRENT AGENCY DBE PARTICIPATION:
So far, for Federal Fiscal Year 2016, October 1, 
2015 through July 31, 2016, WSDOT is meeting and 
exceeding its Overall DBE Goal, of 11.6 percent, in two 
of the three target areas:

From conciliation to date, April 1, 2014, through  
July 31, 2016:

Since the conciliation agreement, WSDOT has seen 
growth in its DBE Program, as noted below:

 º Amount awarded to DBEs: $148,900,004

 º Number of contracts awarded to DBEs: 1,313

 º Amount paid to DBEs: $99,549,522

AWV PROJECT SPECIFIC EFFORTS

1. WSDOT agrees to make a commitment of resources 
and time necessary to accomplish the activities set 
forth in this Agreement.

WSDOT has made a significant commitment of 
resources and time necessary to successfully implement 
the conciliation agreement, as illustrated by the 
following factors:

 º On August 1, 2013, WSDOT assigned an Alaskan 
Way Viaduct project staff member as DBE 
Program Manager (STP oversight and DBE Program 
Compliance). Dawn McIntosh, has more than 30 
years with WSDOT in design, construction and traffic 
management.

 º On April 1, 2014, WSDOT, through Change Order 
#91, required STP’s M/W/DBE Diversity Manager 
to be present in the AWV Project Office one week 
of every month. Michelle Murdock, who replaced 
William Miller, participates on both the DBE 
Coordinating and Subcontract Oversight Committees 
and resides at the AWV Office for one week of each 
month.

 º On April 1, 2014, WSDOT created a DBE 
Coordination Committee. The committee is led by 
WSDOT and is made up of representatives from 
WSDOT, STP, and the Office of Equal Opportunity. 
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This committee meets bi‐weekly and reviews and 
resolves DBE issues related to prompt payment, 
contract utilization and need for supportive service.

 º On April 1, 2014, STP created a DBE Subcontract 
Oversight Committee. The committee meets 
bi‐weekly and is led by STP and is made up of 
representatives from WSDOT, STP, OEO, and 
OMWBE. STP, with input from the committee, has 
developed Subcontract Oversight procurement 
procedures. The purpose of the committee is to 
discuss ways to unbundle contracts and better 
inform the DBE community of new contracting 
opportunities.

 º On April 16, 2014, WSDOT hired an AWV 
Headquarters DBE Program Administrator as a single 
point of contact for all DBEs. The DBE Program 
Administrator is Bobby Forch who has more than 15 
years of professional experience in DBE programs.

 º On May 1, 2014, STP, with concurrence from 
WSDOT, hired an Independent DBE Coordinator 
to review and report on STP’s DBE program. The 
independent DBE Coordinator hired was Janette 
Keiser who provides engineering management, legal 
and business inclusion services, particularly relating 
to public works projects.

 º On an ongoing basis, the OEO DBE Administrator 
and AWV DBE Program Manager meet with various 
HQ and AWV Program leaders, stakeholders and 
partners. The DBE Program Administrator and DBE 
Program Manager meet on a bi‐weekly or monthly 
basis with various Leadership teams to provide status 
updates, identify emerging issues and potential 
solutions. Some of these meetings include:

• Bi‐weekly with AWV leadership.
• Bi‐weekly with FHWA Mega Project Manager and 

Civil Rights Manager. These meetings also include 
staff from HQ Construction, AWV leadership, and 
OEO.

• Monthly with HQ Chief Engineer and Director of 
OEO.

 º A memorandum, attached as Exhibit A, from AWV 
staff to OEO staff provides information on successes, 
challenges and lessons learned.

2. WSDOT will formally define the process by which 
it will verify past and future DBE participation and 
deliver that participation information to FHWA.

WSDOT AWV DBE staff developed processes and 
procedures to accurately verify past and present DBE 
participation, including trucking and on‐site reviews. 
This process consisted of:

 º Drafting procedures between April and June 2014.

 º Vetting the process and procedures between July 
2014 and April 2015 with HQ Construction, OEO, 
and FHWA.

 º On May 17, 2015, WSDOT received final approval of 
these processes and procedures from FHWA. 

WSDOT AWV DBE staff developed means and 
methods for verifying each monthly DBE progress 
report received by STP. This include verification by the 
DBE Program Administrator and AWV DBE Program 
Manager. The review process includes:

 º Review of STP DBE subcontract files for inclusion 
of required contract clauses, invoices, payments, 
cancelled checks, truck haul and disposal tickets, 
and other items, as necessary to verify the Progress 
Report.

 º On‐site reviews.

 º Review of certified payrolls.

WSDOT AWV DBE staff are actively performing 
comprehensive monitoring of the project goal 
attainment and will continue to do so throughout the 
life of the project. This comprehensive monitoring 
process includes the following:

 º OEO performed verification efforts for the period 
of time between January 2011 and November 2013 
(STP DBE Progress Report #33). OEO’s final report 
was dated August 4, 2014.
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 º AWV Office verification process initiated with STP 
submittal of DBE Progress Report #34 (through 
December 2013).

 º AWV office submittal of Verification Reports to 
FHWA initiated with STP DBE Progress Report #39 
(through May 2014).

 º Monthly reports submitted to FHWA from July 2014 
(STP DBE Progress Report #39) through March 2015 
(STP DBE Progress Report #47).

 º Quarterly report submitted to FHWA since June 
2015 (STP DBE Progress Report #50).

 º Next Quarterly DBE Progress Report due to FHWA 
September 30, 2016.

3. WSDOT will produce to FHWA on a quarterly 
basis, or as mutually agreed by the Parties, written 
certification, as required under 49 CFR §26.37, that 
WSDOT has reviewed the contracting records and 
monitored work sites (e.g., determined commercially 
useful function (CUF); compared DBE quote to 
commitment and commitments to actual payments 
to DBEs) to ensure work committed to each DBE 
at contract award or subsequently is/has been 
actually performed by these DBEs. Along with the 
written certification, WSDOT will produce to FHWA 
documentation, including: name of DBE; what the 
DBE is certified to perform; type of work or service 
performed; dollar amount STP committed to DBE; 
dates DBE performed work or services: hours 
worked; actual payments made to DBE.

In June 2014, AWV DBE staff prepared and submitted 
written certification to FHWA that WSDOT had 
reviewed all contracting records and monitored work 
sites. This included the following work activities:

 º A template for reporting AWV DBE participation has 
been developed and approved by FHWA.

 º The AWV team began delivering these certified 
reports to FHWA on a monthly based on July of 
2014.

 º AWV DBE staff continue to produce certified 
monthly progress reports and are now up to report 
#65.

 º FHWA has since amended the monthly reporting 
requirement too quarterly reporting.

In June 2014, AWV DBE staff included in the 
Certification Reports to FHWA:

 º Comparison of DBE commitments to actual 
payments.

 º Name of DBE.

 º What the DBE is certified to perform.

 º Type of work or service performed.

 º Dollar amount STP committed to DBE.

 º Dates DBE performed work or services.

 º Hours worked.

 º Actual payments made to DBE.

The FHWA Quarterly DBE Progress Report template 
includes all elements outlined in the conciliation agreement. 
Following is an update of information to be included in the 
next Conciliation Report, due September 30:

 º STP DBE Progress Report #65 is currently under 
review and verification by AWV DBE staff.

 º The next Quarterly DBE Progress Report, due to 
FHWA on September 30, 2016. This report will 
include information on verification efforts through 
STP DBE Progress Report #65.

4. WSDOT will monitor STP’s activities related to 
subcontracting and investigate complaints regarding 
DBE participation. WSDOT will coordinate with 
STP to identify and resolve impediments to 
successful DBE participation, which may include, 
but not limited to, issues such as bonding, response 
timeframes, and low bid policy.
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AWV DBE staff have made a concerted effort to 
investigate all known complaints regarding DBE 
participation. 

The DBE Program Administrator and AWV DBE 
Manager investigate all complaints and resolve them 
through the DBE Coordinating Committee, Subcontract 
Oversight Committee, and one‐on‐one sessions with 
STP, the DBE firms, and intermediary firms, as needed.

WSDOT has tracked and resolved impediments to 
successful DBE participation to include:

1. Bonding:

• The AWV team has worked with STP to 
remove bonding requirements for DBEs, where 
reasonable. Additionally, there are no bonding 
requirements for specific trades.

• The AWV team and STP coordinate with federal 
bonding assistance programs to aid DBEs with 
obtaining bonding.

2. Ensuring STP is providing reasonable response 
timeframes in Request for Proposals for bids from the 
DBE community:

• AWV DBE Procurement Procedures, developed 
by STP, provides extended bid times and extra 
notification time for targeted DBE opportunities.

3. Low bid policy:

• The AWV DBE Subcontract Oversight Committee 
reviews STP’s final bid matrixes.

• Design‐Build provides for best value versus low 
bid.

• STP pays premiums for DBE participation.

• Through the Subcontract Oversight committee, 
STP has demonstrated that they strive to 
unbundle work, when possible, to attain DBE 
participation.

5. WSDOT will monitor post-subcontract utilization, 
prompt payment and retainage to ensure STP’s 
compliance with 49 CFR §26.29 and chapter 60.28 
RCW. WSDOT understands that it is responsible for 
ensuring STP complies with prompt payment and 
retainage requirements.

WSDOT reviews all post‐contract utilization reports, 
STP reports monthly, on the status of all DBE 
subcontracts for:

• Commitments, invoicing, totals paid, and 
amount claimed for participation.

• Subcontract status for estimated start date, 
complete date, date of last submittal, and status 
of retainage release.

• AWV staff verify all elements of STP’s monthly 
DBE progress reports.

• AWV field staff perform on‐site reviews, which 
are reviewed by the AWV DBE Manager and 
forwarded to HQ OEO for final approval.

WSDOT AWV investigates all prompt pay complaints 
filed with WSDOT AWV staff for the Tunnel Project. 
This is accomplished by:

• The DBE Program Administrator logs and 
reviews all prompt payment complaints.

• To date, the AWV Program has logged 11 
specific prompt pay complaints.

• All of the 11 complaints have been resolved.

WSDOT is actively investigating the Title VI complaints 
that were filed with FHWA regarding prompt payment.  
We are diligently interviewing staff and working to 
expedite the resolution of these complaints. WSDOT 
remains committed to continuing the enhancement of 
the DBE program.

WSDOT AWV staff review all retainage and contract 
closeouts to assist DBEs with release of retainage. The 
AWV team has worked with multiple DBEs to assist in 
contract closeout and release of retainage through the 
DBE Coordination Committee.
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A review of the Table below indicates progress in 
achieving the DBE goal and other required elements 
within the conciliation agreement since submittal of the 
first FHWA DBE Progress Report for the SR 99 Bored 
Tunnel Design Build Contract DBE Program. At that 
time, STP claimed DBE participation of $32 million, 
under DBE Progress Report #39. STP is currently 
claiming $82.4 million, under DBE Progress Report #65, 
which coincides with the 8% of current revenues. As 
can be seen in the table, over a 26‐month period, STP 
has made substantial increases of $50.4 million towards 
an increased goal of $96.9 million. STP continues to 
make good progress. 

6. WSDOT will hire a Project position called the DBE 
Program Administrator, who shall report to the 
DBELO and receive daily direction from the AWV 
Program Administrator, whose duties shall include, 
but not be limited to: (I) acting as a single point of 
contact for all DBEs (2) conducting community 
outreach; and (3) making recommendations to the 
DBELO and AWV Program Administrator regarding 
the removal of impediments and barriers to DBE 
participation.

On April 16, 2014, WSDOT hired a project position 
called the DBE Administrator, who reports to the DBE 
Liaison Officer.  

 º The DBE Program Administrator, located at the 
AWV Office, has been hired and reports to the OEO 
Director, who serves as the agencies DBELO.

 º The DBE Program Administrator advises and informs 
the DBELO and the AWV Program Administrator.

 º The DBE Administrator works closely with the 
AWV DBE Manager, STP, and the Independent DBE 
Coordinator to identify and resolve ongoing issues 
and disputes between STP, the DBE firms, and their 
intermediary subcontracting tiers.

The DBE Administrator acts as a single point of contact 
for all DBEs:

 º The DBE Administrator’s contact information is 
posted on the WSDOT AWV Program website.

 º The DBE Administrator contacts the DBE community 
regarding ongoing subcontracts, upcoming contract 
opportunities and future opportunities.

 º The DBE Administrator is responsible for directing 
DBE firms to supportive services if needed, and 
assisting in the mutually acceptable resolution of 
issues between themselves and their upper‐tiers.

The DBE Administrator is responsible for attending DBE 
community events such as:

 º Monthly National Association of Minority Contracts.

 º Monthly Tabor 100 meetings.

 º Monthly Construction Design & Entrepreneurs 
meetings.

 º Various periodic DBE community events.

The DBE Administrator continually makes 
recommendation to the DBELO and AWV Program 
Administrator regarding the removal of impediments 
and barriers to DBE participation. This is accomplished 
by the following:

 º The DBE Administrator meets on a regular basis with 
the Director of OEO to discuss issues, concerns, and 
provide updates on progress and issues.

 º The DBE Administrator meets bi‐weekly with the 
AWV Deputy Program Administrator and the DBE 
Manager to provide status updates and to provide 
information regarding emerging issues.

7.  WSDOT will pursue with STP the hiring of an 
independent DBE Program Coordinator who shall 

Summary
STP Progress 
Report #39 
(5/31/2014)

STP Progress 
Report #65
(7/31/2016)

DBE Contractual Requirement $96,000,000.00 $96,903,280.09

DBE Goal 8% 8%
Commitments $77,447,225.89 $115,219,437.79
Total Payments $55,050,570.21 $103,579,817.33

DBE Participation $32,036,155.74 $82,428,375.92

DBE Contracts 133 206

DBE Firms 86 109
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be responsible for providing ongoing independent 
review and assessment of STP’s DBE program 
and progress on this Project through Substantial 
Completion, including, but not limited to, working 
with WSDOT’s DBE Program Administrator. In 
the event that there are new DBE complaints 
against STP, the DBE Program Coordinator will be 
made available to assist in the resolution of such 
complaints. The reports procured by the DBE 
Program Coordinator will be provided directly to 
WSDOT and will be simultaneously shared with 
STP. WSDOT shall share the reports with FHWA. 
STP will submit the firm/individual chosen as the 
DBE Program Coordinator to WSDOT for review 
and acceptance prior to entering into any agreement 
with the firm/entity.

WSDOT pursued with STP, the hiring of an independent 
DBE Coordinator:

 º STP was required to hire an Independent DBE 
Coordinator, via Change Order #91.

 º Per Change Order #91, STP was required to 
submit their candidate to WSDOT for review and 
concurrence prior to employing.

On May 1, 2014, WSDOT reviewed and concurred with 
the selection of Jan Keiser of Keiser and Associates, 
prior to STP entering into any agreement with the firm.  
Additionally, WSDOT took the following actions:

 º The DBE Program Administrator vetted STP’s 
selection with the local DBE community advocates 
and associations.

 º WSDOT concurred with STP’s selection of Janette 
Keiser.

 º Ms. Keiser provides engineering management, legal 
and business inclusion services, particularly relating 
to public works projects.

 º Ms. Keiser provides reports and advisement on an 
on‐going basis to STP and WSDOT AWV leadership 
teams.

8. WSDOT will actively monitor STP’s efforts to 
achieve the 8% DBE contract goal, which will include 
at a minimum such actions as:

a. Identification of DBE opportunities that may be 
found through the purchase of materials, technical 
and professional consulting, and, assistance 
through the procurement of services, personnel, 
or equipment necessary for the project;

Since April 1, 2014, the DBE Subcontract Oversight 
Committee identified DBE opportunities for 
construction, goods, and other services necessary for 
the project. The Oversight Committee also informs on 
outreach events and discusses feedback received from 
DBEs.

b. Consideration of unbundling large pay items to 
facilitate DBE participation;

Since April 1, 2014, the DBE Subcontract Oversight 
Committee has reviewed Requests for Proposals for 
potential unbundling.

c. Evaluation of bonding requirements for small, 
low-risk prime contracts;

Since April 1, 2014, the DBE Subcontract Oversight 
Committee has removed bonding requirements for 
multiple DBEs, including all trucking contracts. AWV 
DBE staff have also directed DBEs to local bonding 
assistance programs.

d. Identification of additional opportunities 
that may be subcontracted to DBEs, including 
anticipated amounts;

Since April 1, 2014, the DBE Subcontract Oversight 
Committee identifies additional opportunities that could 
potentially be subcontracted to DBEs. 

e. Identification of targeted DBE outreach and 
communication strategies;

STP continues to provide a targeted DBE outreach and 
communication strategy, including but not limited to:

 º Attending and/or co‐hosting nearly 60 individual 
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DBE association meetings and events (e.g. Tabor 
100, National Association of Minority Contractors, 
Regional Contracting Forum, etc.).

 º Utilization of the Washington State Office of 
Minority & Women’s Business Enterprises and OEO 
to distribute upcoming opportunities and pre‐bid 
notifications.

f. Identification of any supportive services that will 
be provided to DBEs during the project; and

AWV team worked with OEO to develop and 
implement a comprehensive Support Services program. 
OEO on behalf of AWV, contracted with Washington 
State Procurement and Technical Assistance Center 
to provide support services specifically for firms 
participating on the tunnel project.

g. Direct communication with DBEs concerning 
upcoming opportunities and bidding processes.

As noted previously, the DBE Administrator has direct 
and on‐going communication with DBE firms. AWV 
DBE staff have held numerous one‐on‐one meetings 
and/or telephone calls with DBE firms, including but not 
limited to:

 º Advised multiple DBE firms on the project.

 º Assisted multiple firms regarding NAICS code 
updates.

 º Once the AWV specific DBE Support Services were 
available, made referrals, as needed.

9. The FHWA recognizes that, in response to its 
October 31, 2013, investigation report, which 
directed WSDOT to take all appropriate actions 
against STP available under its contract, and 
as supported by the review performed by the 
independent Special Assistant Attorney General 
(SAAG) hired by the state of Washington, WSDOT 
issued a letter to STP dated January 13, 2014, 
setting forth WSDOT’s finding of breach on the part 
of STP and proposed next steps for both WSDOT 
and STP to resolve the DBE compliance issue 

identified by FHWA. FHWA supports WSDOT’s 
decision to find STP in breach of contract, and in the 
event that STP fails to resolve the DBE compliance 
issues identified by the FHWA through discussions 
with WSDOT, WSDOT must take all appropriate 
actions against STP available under its contract.

On March 19, 2014, WSDOT finalized negotiations with 
STP over the terms and conditions of removing the 
finding of breach and executed a change order outlining 
the actions required by STP to this finding. FHWA, 
WSDOT, and STP negotiated the terms and conditions 
required to lift the finding of breach and executed 
Change Order #91, in conjunction with the conciliation 
agreement:

 º Change order executed on March 19, 2014.

 º conciliation agreement executed on March 20, 2014.

On December 17, 2014, STP completed the good faith 
efforts to have commercially reasonable disussions with 
the 8 complainants. STP agreed to make a good faith 
effort to have commercially reasonable discussions 
to address each of these eight complaints and submit 
supporting documentation of such discussions to 
WSDOT for review and acceptance on or before May 
1, 2014. Through multiple one‐on‐one sessions, STP 
worked with each of the eight DBE firms identified in 
the FHWA Investigative Report. The DBE Administrator 
and Independent DBE Coordinator observed the 
meetings. WSDOT submitted a letter to FHWA on 
January 15, 2015, closing the commercially reasonable 
discussions. 

 º Six of the eight firms have received work on the  
SR 99 Bored Tunnel project.

 º STP was not able to reach agreement with two of the 
eight firms:

• One was no longer in business.

• One was unable to produce the required 
documents to receive a subcontract.

Starting on April 1, 2014, STP has a Minority, Women’s 
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Disadvantaged Business Enterprise (M/W/DBE) 
Diversity Manager located in person at the AWV 
Project office one week per month. Two different 
individuals have served in this capacity as follows:

 º William Miller, III, of Dragados USA, typically visited the 
AWV Office during the second week of each month. He 
resigned from Dragados USA in June 2016.

 º Michelle Murdock, Dragados USA, is acting as M/W/
DBE Diversity Manager until Dragados USA fills the 
position permanently.

AWV DBE staff continue to ensure STP’s payments to 
certified DBEs on the Tunnel Project shall not be less 
than $96 million established as a minimum contractual 
requirement and not a goal, via change order #91.  The 
progress made thus far is as follows: 

 º STP is currently on track to reach the $96 million in 
required contract DBE attainment.

 º DBE Progress Report #65 indicates STP is currently 
at $82.4 million in claimed DBE participation.

 º At $96.9 million, the 8 percent DBE goal has 
surpassed the $96 million contractual requirement. 
In addition to the $96 million, STP is also required to 
meet the 8 percent DBE Goal or make a good faith 
effort to do so. 

 º A graphical representation of progress made on the 8 
percent goal is attached as Exhibit B.

 º On May 1, 2014, STP retained a third‐party 
Independent DBE Program Coordinator, as 
previously noted:

 º STP, in conjunction with WSDOT, retained Janette 
Keiser, as the Independent DBE Coordinator.

 º The Independent DBE Coordinator attends all of 
the bi‐weekly DBE coordination meetings and 
Subcontract Oversight Committee meetings.

 º The Independent DBE Coordinator works closely 
with the DBE Administrator in resolving DBE 
community complaints and subcontract issues.

 º The Independent DBE Coordinator has submitted a 

total of nine Independent DBE Coordinator Reports 
to WSDOT and STP.

WSDOT DBE PROGRAM LEVEL EFFORTS

1. WSDOT will maintain a clear line of authority on 
its organizational chart whereby the DBE Liaison 
Officer (DBELO) will have direct, independent access 
to WSDOT’s Secretary concerning DBE program 
matters and shall be responsible for implementing 
all aspects of WSDOT’s DBE program, in accordance 
with 49 CFR §26.25.

The DBE Liaison Officer, or Director of OEO, now has 
direct and independent access to the Secretary of 
Transportation.

Prior to 2013, the Director of OEO reported directly 
to the Secretary of Transportation, however day‐to‐
day activities were managed by the Deputy Secretary.  
In 2013, the Director of OEO reported to both an 
Assistant Secretary and the Secretary of Transportation 
as demonstrated in the 2013 Organization Chart.  
Presently, the OEO director reports solely to the 
Secretary of Transportation as demonstrated in 
the 2016 Organization Chart. Additionally, the new 
Secretary of Transportation has the Director of OEO 
participate in weekly leadership meetings with the 
Assistant Secretaries and other key members of 
WSDOT’s management team. Increasing the importance 
of the Director of OEO’s leadership position has allowed 
OEO to more deeply impact the agency and assist with 
cultural changes.

The Secretary of Transportation has provided the OEO 
Director and staff with the necessary responsibility and 
authority to properly implement the DBE Program, as 
outlined in the May 1, 2015, DBE Executive Order.

In 2014, OEO had 16 employees, three of which were 
DBE Program Compliance Staff and one DBE Support 
Services staff, see Exhibit C: Previous Organization 
Chart. In 2016, OEO has 22 employees, four DBE 
Compliance Staff, and two Outreach and Support 
Services staff, see Exhibit D: Current Organization 

http://www.wsdot.wa.gov/NR/rdonlyres/CA9F43EB-3AED-4F55-A2CF-257EFCF2F5FF/0/WSDOT_OrgChart_Sept2013.pdf
http://www.wsdot.wa.gov/sites/default/files/2016/08/08/WSDOTOrgChart_SEPTEMBER_2016.pdf
http://www.wsdot.wa.gov/publications/fulltext/policy/1009.pdf
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Chart. Secretary Millar has authorized the Director 
of OEO to fill an additional 15 positions to support 
WSDOT’s Civil Rights Programs regional efforts. 
These positions will be located in the regions to assist 
project staff with DBE, Title VI, Environmental Justice 
and other External Civil Rights Program activities, see 
Exhibit E:  Future Organizational Chart. WSDOT has 
received approval for all 15 new positions, however 
where they are on the Organization Chart may change 
depending on OEO needs.

2. WSDOT will develop an automated DBE monitor-
ing process and procedure for inclusion in its DBE 
Program Plan, including, at a minimum, identifying 
how WSDOT will comply with the terms of 49 CFR § 
26.37, including (I) enforcement of legal and contract 
remedies for violation of regulation; (2) the provision 
to FHWA of written certification that WSDOT has 
reviewed contracting records and monitored work 
sites to ensure work committed to DBEs, at contract 
award or subsequently, is actually performed by 
these DBEs; (3) development of a running tally that 
shows each month by project. The commitments 
made to DBEs and subsequent payments pertaining 
to those commitments.

Prior to the conciliation agreement, WSDOT had 
the legal and contractual remedies available to take 
action against prime contractors not abiding by civil 
rights program requirements. Since the conciliation 
agreement, WSDOT has taken action against a prime 
contractor, failing to meet the established DBE goals on 
projects. As WSDOT was new to this type of action, it 
was not a best practice contractual remedy. However, 
we will continue to collaborate with Federal Highway 
Administration on our DBE program enforcement 
mechanisms for failing to abide by DBE program rules 
as necessary. On September 1, 2016, the Secretary 
of Transportation issued a letter to the Washington 
highway contracting community making them aware 
of WSDOT increasing contractual remedies for DBE 

program violations, this letter is included as Exhibit F.

WSDOT OEO, Local Programs and HQ Construction 
continue to collaborate on methods to ensure written 
certification is provided by project staff to ensure DBEs 
are performing the work they have been contracted to 
perform. WSDOT currently performs DBE onsite review 
forms for each DBE working on a project, annually.  
These forms are then transmitted to OEO for review 
and approval. Currently, for a DBE’s participation to 
count, either an onsite review has to be performed or a 
Commercially Useful Function (CUF) review. OEO has 
been impressed by regional staff taking the initiative to 
disallow DBE participation when they observe a DBE 
firm not performing a CUF. However, the final CUF 
determination resides with the DBELO.

WSDOT developed an application internally, known 
as DBEP (the Disadvantaged, Minority, Women’s 
and Small Business Enterprise Participation Tracking 
System) which electronically captures a running tally 
and DBE payment information by contract. This system 
works very well for Construction‐let projects, however 
WSDOT is not able to track local agency payments 
and Consultant Services is not able to fully integrate 
the system into its projects. While the system could 
be modified to track local agency payments more 
effectively, WSDOT was also looking for a validation 
process whereby DBEs could confirm payments 
made to their companies. WSDOT is in the process of 
conducting a procurement for agency‐wide diversity 
tracking software. WSDOT is attempting to conduct 
a sole source with B2GNow due to their extensive 
experience with the DBE Program, multi‐tiered 
subcontracting validation, familiarity with Washington 
state, and successful state DOT implementations.

In January 2016, HQ Construction launched the 
Construction Contract Progress Payment Reporting 
System. This system allows contractors to look up 
WSDOT‐let contracts to determine if a prime contractor 
has been paid for a specific bid item and the amount they 

https://remoteapps.wsdot.wa.gov/construction/project/progress/
https://remoteapps.wsdot.wa.gov/construction/project/progress/
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have been paid. On January 19, 2016, the new online 
Construction Contract Progress Payment Reporting 
System tool was highlighted on WSDOT’s blog.

HQ Construction and OEO developed a prompt 
payment and complaint tracking log. This log was 
developed to assist in quickly resolving prompt payment 
and other complaints. The template log was shared 
with the DBE Advisory Group on March 1, 2016, 
and revisions were made from input provided. HQ 
Construction and OEO have developed a process for 
ensuring all complaints are responded to in a timely 
fashion. OEO along with HQs Construction, Local 
Programs, and Consultant Services continue to analyze 
the processes to ensure WSDOT is employing a “best 
practice” process in monitoring prompt payment (i.e. 
attempting to purchase the software solution B2GNow).

As of August 31, 2016, OEO is currently investigation 
two prompt payment complaints. The first is pending 
an additional information request and the second is 
near completion with interviews and documentation 
review completed. OEO and project staff are working to 
resolve the second prompt payment investigation.  

3. WSDOT will establish monitoring processes and 
procedures for determining the value of DBE partic-
ipation consistent with the terms of 49 CFR § 26.55, 
specifically as applies to brokers and trucking oper-
ations.

WSDOT’s General Special Provision, or contract 
language, for use on projects with DBE Program 
requirements has been revised to more clearly illustrate 
the requirements for DBE participation consistent with 
the terms of 49 CFR § 26.55. 

Since the conciliation agreement, WSDOT only allows 
DBE owned and/or leased trucks to count toward 
DBE credit. As allowed under the regulations, WSDOT 
previously permitted a DBE to obtain credit if they 
utilized one non‐DBE truck for every DBE truck they 
leased and/or owned. The newly adopted counting 
mechanism provides DBEs more opportunities. 

WSDOT originally proposed to not allow DBEs who 
function as brokers to participate as DBEs as we did not 
have any DBE brokers certified at that point in time, this 
activity was not approved by FHWA. WSDOT is still 
determining how to track and count brokers on WSDOT 
projects.  

4. WSDOT, in coordination with FHWA, agrees to de-
velop and conduct annual agency-wide training to 
reinforce the importance of the DBE program and 
clarify roles and responsibilities of all personnel.

WSDOT performs annual training for internal WSDOT 
staff, local agency staff and contractors. This training 
is required by all WSDOT staff who are responsible for 
implementing or monitoring the DBE Program. This 
training is currently voluntary for contractors, however 
their attendance continues to increase. In 2016, the 
training was presented to 779 internal staff and external 
stakeholders statewide compared to 605 in 2015.  In 
2016, the DBE Program Training was filmed and later 
uploaded to WSDOT’s YouTube page for external 
stakeholders. In 2017, mega‐projects staff will continue 
to be a priority for training and an additional emphasis 
will be placed in consulting agreements.

To implement a premier DBE Program, Senior 
Leadership must influence the culture of the agency to 
embrace diversity and increase understanding of the 
importance of the DBE Program. Since the conciliation 
agreement was signed, Executive Leadership has 
taken an active role in creating a culture of inclusion.  
Training is a necessary component of this cultural 
shift. Accordingly, on December 1, 2014, Colette Holt 
& Associates provided a training to WSDOT’s Senior 
Management team on legal and program issues related 
to DBE Programs. Also, on April 27, 2016, WSDOT’s 
Senior Managers attended a half‐day training on 
the Foundations of Cultural Competence. Lastly, on 
July 25, 2016, WSDOT’s Senior Managers attended 
another half‐day training titled, Cultural Competence: 
Understanding Racial Privilege. 

http://wsdotblog.blogspot.com/2016/01/how-contractors-can-double-check.html
http://www.wsdot.wa.gov/publications/fulltext/projectdev/gspspdf/1-07.11.OPT3.FR1.PDF
https://www.youtube.com/playlist?list=PLEvVhy_eoUuBr24-ljUbAX8sVSqYc4Ggd
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On January 20, 2016, Governor Inslee hosted a Cultural 
Competency Training for executive cabinet agencies.  
WSDOT’s executive management attended this 
training. On December 1, 2016, WSDOT is hosting the 
second annual Innovation and Partnership Conference.  
This year’s conference will focus on building strong 
partnerships and working towards the goal of becoming 
a world class organization in the areas of inclusion, 
workforce development and practical solutions.  
WSDOT has invited 300 partners from organizations 
including Tabor 100, the National Association of 
Minority Contractors, the Northwest Mountain 
Minority Supplier Development Council and the 
Washington State Ethnic Commissions. Two breakout 
sessions will feature Robert Bullard, the Director of the 
Environmental Justice Resource Center.  

5. WSDOT will include DBE and other core civil rights 
programmatic responsibilities as part of staff perfor-
mance expectations upon which they will be evalu-
ated.

In 2014, Diversity, Inclusion and DBE Program 
competencies were developed in the agency’s employee 
Performance Management Program. On January 2, 
2015, communication was sent to executive leadership 
from then Deputy Secretary, Cam Gilmour, with the 
directive “effective 1/1/15, all managers will include the 
appropriate mandatory competencies and standards 
when selecting upcoming performance appraisal criteria 
in the PMP system.” The communication also reinforced 
the agency’s commitment to Washington’s statewide 
affirmative action and diversity efforts (included as 
Exhibit G). Additionally, these competencies have 
been moved into our new Performance Management 
Program. 

6. WSDOT will coordinate with FHWA to provide 
training for the Office of Minority and Women Busi-
ness Enterprises (OMWBE) on DBE certification and 
the assigning of appropriate NAICS Codes.

To ensure OMWBE has received adequate training for 
their program staff regarding NAICS codes and the DBE 

Program in general, their staff attended the following 
trainings:

 º In 2013, OMWBE, FHWA and WSDOT began 
meeting on a monthly basis to discuss business 
descriptions, NAICS codes, complex certification 
cases and provide ongoing support to OMWBE in its 
administration of the DBE Certification Program.

 º In 2013, OMWBE began utilizing the Federal 
Aviation Administration online DBE and Airport 
Concessionaire DBE training for all new staff hired.  
This training is also referenced on an ongoing basis.  

 º In February 2014, OMWBE staff attended the DBE 
Certification Training Webinar. The web‐based 
conference focused on how U.S. DOT could enhance 
its DBE certification training.

 º In November 2014, OMWBE attended the USDOT 
Webinar which provided an overview on the new 
DBE Program rules as it related to FHWA.

 º In December 2014, the FHWA DBE and Contract 
Compliance Team Manager hosted an all‐day training 
session on the DBE Program with a lengthy question 
and answer session. This information was very useful 
to OMWBE staff.

 º In 2015, OMWBE attended a teleconference with 
USDOT on implementing Interstate Certification.

 º In 2016, OMWBE staff attended the USDOT training 
on common misunderstandings in certification.

 º In July 2016, OMWBE Director and staff attended 
the DBE Academy in Portland, Oregon. 

From June 20 through 23, 2016, Virginia Department of 
Transportation (VDOT) Office of Civil Rights staff were 
in Washington State for a peer exchange.  WSDOT 
has been made aware that VDOT has an exceptional 
DBE compliance program. WSDOT shadowed VDOT 
Civil Rights staff as they performed a CUF and Equal 
Employment Opportunity Review on WSDOT projects 
and OEO will be incorporating applicable best practices 
into its DBE Program.  
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7. WSDOT, including the DBELO, will review its cur-
rent Design Build specifications, incorporate nation-
al best practices, collaborate with FHWA, and then 
revise as appropriate to ensure consistency with 
DBE Program requirements. The revised specifica-
tions may include, but not be limited to:

a) Identification of a DBE Liaison staff member;

b) Identification, at the proposal submission, to the 
extent possible, of specific

c) DBEs, with specific types of work, for specific 
dollar amounts, including construction-related and 
professional services-related DBEs;

d) Identification of all work types that will be 
self-performed by the design-builder or prime 
consultant, or that are estimated to be awarded 
(including estimated cost and timeline of award) to 
subcontractors, including DBEs, during the design 
and construction of the project;

e) Identification of other opportunities that 
may be found through the purchase of materials, 
technical and professional consulting, and assistance 
through the procurement of services, personnel, or 
equipment necessary for the project;

f) Identification of additional opportunities 
that may be subcontracted to DBEs, including 
anticipated amounts and anticipated timeframes;

g) Identification of the DBE commitment and 
anticipated work areas for work to be performed by 
year for the duration of the project;

h) Identification of a schedule of submission of 
updated participation lists and DBE program plan, 
e.g., monthly;

i) Identification of DBE outreach and 
communication strategies; and

j) Identification of any supportive services that will 
be provided to DBEs during the project.

 
 

WSDOT OEO, HQ Construction and Washington 
Division FHWA have been working together to develop 
comprehensive design‐build DBE contract language.  
The most recent correspondence from FHWA noted 
they would like to meet in early September to review 
all documents relative to design‐build using the most 
recently approved specification as a foundation to build 
the rest of the document upon.

8. WSDOT will review its current DBE project goal 
setting methodology and revise as appropriate to 
ensure that contracts goals will cumulatively result 
in meeting any portion of its overall goal that it does 
not anticipate meeting through race-neutral means, 
specifically taking into account design build projects.

On April 28, 2015, WSDOT submitted a revised goal 
setting methodology which allows the agency to set 
more aggressive, yet obtainable, DBE goals. Since this 
time, WSDOT has been making significant progress on 
goal setting, as well as DBE attainment as noted on the 
previous DBE Participation Chart. 

In 2011, WSDOT began evaluating federally funded 
professional services agreements over $250,000 for 
DBE goals. Due to the limited number of federally 
funded professional service agreements, the DBE 
community has remained concerned regarding the lack 
of opportunities for DBE consultants. In 2016, WSDOT 
decreased the threshold for evaluating projects for DBE 
goal to $100,000. In 2016, WSDOT was made aware 
Local Programs was not evaluating professional service 
agreements for DBE goals. Accordingly, in July 2016, 
Local Programs began evaluating professional services 
agreements over $100,000 for DBE goals. 

9. WSDOT shall establish a process for reviewing DBE 
participation plans submitted by prime contractors 
in response to proposals for design-build. The DBE-
LO shall participate in the creation and implementa-
tion of the review of the DBE participation plans.

This item is being addressed through WSDOT’s new 
DBE Program Participation Plan and the Design‐Build 
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DBE contract language. The DBE Program Participation 
Plan, will be submitted by November 1, 2016, and will 
outline the process for the DBELO to participate in 
the creation and implementation of Design‐Build DBE 
Participation Plan.

OTHER ITEMS:
Disparity Study:

WSDOT completed a Disparity study in 2012. The 
study demonstrated no disparate impact for Caucasian 
women‐owned businesses. WSDOT requested a waiver 
from USDOT in 2014, however USDOT has taken no 
action on this waiver request. Accordingly, WSDOT 
is in the process of conducting a new DBE Program 
Disparity Study with Colette Holt & Associates. 

While WSDOT cannot pre‐determine the results of 
the next study; if this study shows the same results, 
WSDOT will be requesting an expedited waiver request.  
The lack of action of USDOT on WSDOT’s three waiver 
requests has caused turmoil and distrust within the 
minority contract community.

DBE Support Service Program Enhancements:

The DBE Support Services program in the OEO has 
completed these business process improvements 
to augment and enhance services to DBEs. These 
improvements individually and as a whole have 
improved the reputational integrity of the WSDOT and 
OEO.

Tracking of DBE Support Services:

 º Successfully developed and implemented an 
e‐tracking system to manage, match and provide 
diverse business support services to DBEs statewide.

 º The tracking subsystem allows project staff to 
monitor and produce program metrics consistent 
with, and in conformance to, federal requirements.

 º The system has increased capacity to expand 
business support services targeting DBEs areas of 
need.

Expanding the scope and breadth of consultants and 
business support services providers:

 º WSDOT OEO DBE Support Services Program has 
expanded its network of service providers to include 
such core DBE capacity in such areas as accounting, 
bidding, estimating and marketing services.

 º Established training classes focusing on DBE business 
development. Classes have included sub‐contractor 
considerations; doing business with WSDOT focusing 
on consultant considerations, and indirect cost rate 
class.

 º Classes have drawn approximately 25 participants 
per class. 

Outreach:

 º E‐newsletter providing real time development of bid 
and contracting opportunities. Initial distribution 
numbered 600 subscribers and has increased to 
approximately 1,200.

 º Community engagement efforts have improved 
outreach to the DBE community by DBE Support 
Services staff, the Director of OEO and the 
Community Engagement Manager. Targeted groups 
include the National Association of Minority 
Contractors, Tabor 100, and prime contractors.

 º Outreach has included working with WSDOT regions 
and staff to expand and enhance inclusion of DBEs, 
minority communities, and community and faith‐
based organizations statewide. Regional outreach 
efforts included open houses and workshops 
targeting DBE organizations and groups in various 
WSDOT regions throughout the state.

Community Engagement:

On June 1, 2016, WSDOT OEO hired Khalia Davis 
as the new Community Engagement Manager. Ms. 
Davis most recently worked for the Washington State 
Attorney General’s Office as an Assistant Attorney 
General. Before working for the Attorney General’s 
Office, she had her own law practice in the Seattle 
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area. Ms. Davis is a Seattle native, and has a long 
demonstrated commitment to the community. 

In July 2016, OEO restructured the DBE Advisory 
Group to allow for smaller focus groups (DBEs, 
agencies, and primes) that will meet on a rotational basis 
to discuss issues that are relevant to their specific group 
of colleagues. Smaller focus groups not only allow for 
increased productivity and outcomes, but also create 
an environment for more candid conversations. Once 
a quarter the entire group meets to discuss shared 
concerns and to brainstorm potential issue resolution.  
The following are some additional improvements made 
to the DBE Advisory Group:

 º In 2013, WSDOT executive leadership began 
attending the DBE Advisory Group meetings.

 º Historically, only individuals representing 
organizations were appointed to the DBE Advisory 
Group. To increase the number of DBE firms able to 
participate and to gather as many perspectives as 
possible, this requirement has been removed.

 º WSDOT is working with the DBE Advisory Group 
to develop a Barrier Work Plan. This work plan will 
identify barriers caused by the agency’s business 
practices, legislation, prime contractors and DBEs.  
This work plan may be published if the potential 
solutions to the barriers require changes to 
legislation.

State Program:

WSDOT implemented a voluntary M/S/V/WBE 
Program in February 2016 while awaiting a formal 
opinion from the Attorney General’s Office (AGO) 
regarding whether it is legally permissible for a state 
agency to establish enforceable race‐conscious 
and gender‐conscious contract goals. Supporting 
documentation takes the form of a disparity study 
that shows socially and economically disadvantaged 
groups are experiencing the effects of discrimination in 
markets relevant to public contracting. The supporting 
laws are; the Equal Protection Clauses of the U.S. 

and Washington Constitution, Title IV of the federal 
Civil Rights Act, as well as Washington’s laws against 
discrimination, including Revised Code of Washington 
(RCW) 49.60.400 (otherwise known as I‐200). Until such 
time as the AGO issues the formal opinion, WSDOT 
is considering a second version of the M/S/V/WBE 
Program, however this is a race‐neutral alternative, 
a Small and Veteran’s Business Enforceable Goals 
Program, proposal attached as Exhibit H.  

Community Workforce Agreements:

WSDOT is working with stakeholders in Washington 
to implement Community Workforce Agreements.  
These agreements will be managed by WSDOT 
and will require contractors and subcontractors to 
utilize a specific number of minorities and females on 
WSDOT’s state funded highway construction projects. 
As WSDOT’s construction workforce has historically 
been predominately non‐minority, this effort will 
hopefully create economic opportunities and growth for 
Washington’s underserved populations.

On-the-Job Training Support Services Program:

WSDOT has also increased its emphasis on the 
inclusion and diversity in our highway construction 
workforce. Annually, WSDOT receives approximately 
$200,000 in funding from FHWA for the On‐the‐Job 
Training Support Services Program. In the Connecting 
Washington budget, WSDOT received $750,000 last 
year and will be receiving $1.5 million dollars annually 
thereafter. WSDOT will be providing this funding 
through grants to pre‐apprenticeship programs to 
increase the number of minorities and women gaining 
meaningful employment in the highway construction 
trades.
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EXHIBITS:

EXHIBIT A: Memorandum from AWV DBE staff
EXHIBIT B: Graphical Representation of AWV DBE Progress
EXHIBIT C: Previous OEO Organization Chart 
EXHIBIT D: Current OEO Organization Chart
EXHIBIT E: Future OEO Organization Chart
EXHIBIT F: September 1, 2015 Letter Regarding DBE Program
EXHIBIT G: Communication Regarding Diversity Efforts
EXHIBIT H: Small and Veteran’s Business Enforceable Goals Program Proposal

Americans with Disabilities Act (ADA) Information: This material can be made available in an alternate format by emailing the Office of Equal 
Opportunity at wsdotada@wsdot.wa.gov or by calling toll free, 855‐362‐4ADA(4232). Persons who are deaf or hard of hearing may make a 
request by calling the Washington State Relay at 711.

Title VI Statement to Public: It is the Washington State Department of Transportation’s (WSDOT) policy to assure that no person shall, on 
the grounds of race, color, national origin or sex, as provided by Title VI of the Civil Rights Act of 1964, be excluded from participation in, 
be denied the benefits of, or be otherwise discriminated against under any of its federally funded programs and activities. Any person who 
believes his/her Title VI protection has been violated, may file a complaint with WSDOT’s Office of Equal Opportunity (OEO). For additional 
information regarding Title VI complaint procedures and/or information regarding our non‐discrimination obligations, please contact OEO’s 
Title VI Coordinator at (360) 705‐7082. 16‐09‐0380
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September 15, 2016 

TO:   Earl Key/ Bobby Forch 

FROM:  Joseph Hedges, P.E./Dawn McIntosh, P.E. 

SUBJECT:  FHWA/WSDOT Conciliation Report Summary Update 

Attached for your review and further processing is an update of the Alaskan Way 

Viaduct Replacement Program (AWV) Project-Specific Efforts, as outlined in the 

FHWA/WSDOT Conciliation Agreement, executed March 20, 2014. This attachment 

provides a detailed point-by-point update of the nine commitments relating to the AWV 

SR 99 Bored Tunnel Design-Build Contract. See Attachment #1. 

This memorandum highlights improvements made as a result of the conciliation 

agreement. It also discusses ongoing challenges and lessons learned as WSDOT 

continues to work with STP to ensure compliance. This discussion will compare STP’s 

DBE Progress Report #39 to STP’s DBE Progress Report #65. STP’s Progress Report 

#39 was the first submitted to FHWA in July 2014, as part of the first steps in 

implementing the Conciliation Agreement. STP’s Progress Report #65 is STP’s most 

current Progress Report, which extends through July 2016.   

As a caveat, the amounts reported in DBE Progress Report #65 (July 2016) have not yet 

been verified. The verification process is underway, with the result to be submitted to 

FHWA with the next Quarterly DBE Progress Report, due on September 30, 2016. 

SUCCESSES: 

1. DBE Participation to Date:

The SR 99 Bored Tunnel Design Build Contract, awarded to Seattle Tunnel

Partners (STP) on December 17, 2010, included a DBE Goal of 8% of the total

compensation payable to the Contractor. The value of the 8% Goal at award, was

established as $91.2 million. Change Order #91, executed on March 19, 2014,

required STP to attain $96 million, but did not waive the Contract 8% DBE Goal

obligation. Thus, should the 8% Goal surpass $96 million, due to executed change

orders, STP would be required to also attain the 8% DBE Goal. At $96.9 million,

the 8% DBE Goal recently surpassed the $96 million. Currently, STP is on track,

without good faith efforts, to attain the 8% DBE Goal.

A review of the Table below indicates progress in achieving the DBE goal and

other required elements within the conciliation agreement since submittal of the

first FHWA DBE Progress Report for the SR 99 Bored Tunnel Design Build

Contract DBE Program. At that time, STP claimed DBE participation of $32

million, under DBE Progress Report #39. STP is currently claiming $82.4 million,

under DBE Progress Report #65, which coincides with the 8% of current revenues.

As can be seen in the table, over a 26-month period, STP has made substantial

increases of $50.4 million towards an increased goal of $96.9 million. STP

continues to make good progress.

EXHIBIT A
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2. DBE Participation Rate of Attainment: 

STP's $50.4 million growth over 26 months, or $1.9 million average per month, 

is another success. When plotted against the project revenue curves for DBE 

participation, this rate indicates that STP has caught up to where they need to be 

to reach goal attainment by Substantial Completion. The 8% DBE Goal revenue 

curve graphed against STP's claimed DBE participation, shown in Attachment #2, 

confirms that STP has a plan to completion and that WSDOT' s monitoring of 

performance to plan indicates they are on track to achieve the goal. 

3. DBE Participation Forecast: 

A further review of the Table indicates that STP is currently showing DBE 

commitments of $115.2 million, which is $18.3 million above the current 8% DBE 

Goal amount of $96.9 million. STP’s current claimed DBE participation is $82.4 

million. Assuming a similar steady growth in confirmed DBE participation between 

August 2016 and November of 2018, STP should attain the current 8% Contract 

DBE Goal of $96.9 million. 

4. DBE Participation by Race/ Ethnicity: 

A review of the total DBE subcontracts executed (206) and number of DBE firms 

(109) with contracts reveals a good distribution of work by race and ethnicity. See 

Attachment #4 for pie charts of the distribution of moneys paid, based on Race/ 

Ethnicity for number of DBE firms, commitments, payments, and claimed 

participation. Points of interest include: 

• The number of DBE firms (109 total) with 206 subcontracts, is significant by 

itself but also indicates that multiple DBE firms have multiple subcontracts. 

• There is equal representation between the number of African Americans, 

Asians, and White Women owned firms that have received subcontracts. 

• 75% of the commitments and total paid were made to people of color, with 

25% of the commitments and total paid to White Women.  

• 77% of the claimed participation was made to people of color, with 23% of 

the claimed DBE participation made with White Women. 

 

 

 STP Progress 

Report #39 

(5/31/2014) 

STP Progress 

Report #65 

(7/31/2016) 

DBE Contractual Requirement $96,000,000.00 $96,903,280.09 

DBE Goal 8% 8% 

Commitments $77,447,225.89 $115,219,437.79 

Total Payments $55,050,570.21 $103,579,817.33 

DBE Participation $32,036,155.74 $82,428,375.92 

DBE Contracts 133 206 

DBE Firms 86 109 
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5. DBE Trucking: 

Trucking was associated with haul and disposal work performed by 18 DBE 

trucking firms. The trucking records were verified in accordance with FHWA’s 

verification process. The trucking totals, through July 2016, are as follows: 

• Commitments: $21,032,893.07 

• Total Payments: $21,018,806.45 

• Claimed participation: $18,154,135.05 

Of the $18,154,135.05 in claimed participation, STP claimed $15,678,349.07, 

between May 2014 and July 2016. This is a substantial gain since implementation 

of the conciliation agreement. 

6. DBE Labor Hours: 

WSDOT has been able to verify 133,238 hours of DBE labor hours for the time 

period between May 2014 (pre-conciliation) and DBE Progress Report #65. 

Assuming 174 hours per month per full time equivalent (FTE) position, 133,238 

hours equates to 765.7 FTE’s for the past 26 months. This is significant, especially 

in light of the stoppage of tunneling due to the breakdown of the tunnel boring 

machine. STP was successfully able to keep the DBEs actively engaged during a 

major incident on the project.  

7. WSDOT and STP Staffing: 

High level staff members were identified and made responsible for administering 

the DBE Program and ensuring successful DBE participation. This went a long way 

towards ensuring the substantial gains achieved on the Project, as highlighted in 

Item #1, above. Implementation steps included: 

• Establishing the following new positions to achieve increased 

accountability: 

o HQ DBE Program Administrator 

o AWV DBE Program Manager 

o Independent DBE Coordinator 

o STP M/W/DBE Diversity Manager  

• Implementing the following Bi-weekly meetings to improve communication 

and ensure contract compliance: 

o AWV DBE Progress Update 

o STP Oversight Committee 

o AWV Program Administration 

o FHWA DBE Progress Update 

• Providing monthly update meetings with HQ Chief Engineer and Director of 

OEO.  

• Developing and implementing processes and procedures for verification and 

tracking of STP’s progress towards goal attainment 

o Specific staff members assigned to performance verification, 

including trucking activities and performing on-site reviews. 
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CHALLENGES 

1. Goal Attainment: 

STP is forecasting a range of $96.9 million to $127.3 million in DBE 

participation, which would achieve the 8% DBE Goal of $96.9 million. As 

discussed under Successes, WSDOT is confident that STP will achieve the contract 

8% DBE Goal requirement, which is based on the final compensation payable 

including change orders. However, STP needs to be diligent to achieve the 8% 

DBE Goal. They must continually monitor and enforce attainment of their lower 

tier contracts to ensure the DBE goals are being met. 

2. Prompt Pay Regulations: 

Payments between WSDOT and STP, and STP and their direct first tier, are 

meeting the Federal Regulations and Contract requirements. However, the time it 

takes for lower tiers to receive payments continue to be a challenge.  This is due 

to the length of the payment validation cycle for each lower tier sub-contractor. The 

DBE Program Administrator has helped to elevate and resolve issues that come to 

their attention.   

From observation, it seems that the intent behind the Federal regulations and 

Contract requirements are more easily satisfied when the DBE is a direct 

subcontractor to the Prime Contractor, rather than as a subcontractor to a 

subcontractor.  

3. CUF Reviews: 

CUF reviews performed at the wrong time or that take too long to resolve, result 

in the loss of opportunity to take corrective actions earlier in the work, which in 

turn affects the Prime Contractor’s ability to count the work for DBE 

participation. This dilemma could be offset by improved communication and 

potential CUF Review staff increases to support the necessary work. 

LESSONS LEARNED 

1. M/W/DBE Goal Attainment: 

WSDOT needs to continually monitor, evaluate, strengthen, and affirm the 

importance of successful M/W/DBE attainment that aligns with WSDOT’s mission 

and values. 

2. Plan for Success/ Plan for Completion: 

WSDOT will continue to take an active role in administration of the contract to 

achieve compliance with DBE regulations. The Contractor must stay engaged in 

DBE participation over the life of the (Design-Build) Contract. Since Design-Build 

contracting does not include condition of awards, DBE goal attainment occurs over 

the life of the contract. The Contractor must therefore develop a plan for success 

that includes staffing and M/W/DBE acquisitions, and monitor the plan through to 

completion. WSDOT, in its oversight role, must track the Contractor’s performance 

and adherence to the plan from the time of Award until Contract completion.  

 

 



September 15, 2015 

Page 5 

3. Subcontracts:  

The regulations require specific flow-down provisions within contracts and 

subcontracts. Many different contractors and subcontractors prefer to use their 

own template. It is challenging to validate appropriate flow downs in the 

different templates. A requirement for a consistent subcontracting template with 

consistent terms and conditions could be considered for future contracts. 

4. Staffing: 

WSDOT and the Contractor both increased and/or changed staff to ensure adequate 

and experienced staffing were provided for oversight and established means, 

methods, and protocols for the purpose of monitoring compliance and goal 

attainment. Setting improved expectations and better definition of key resources 

during the procurement process could have improved early administration of the 

contract. Examples of changes that have been implemented by WSDOT and STP, to 

date, include: 

• STP replaced their Job Site Superintendent and Commercial Manager with 

staff that had background and expertise in DBE regulations and requirements 

• STP brought on a Corporate Executive to assist in the implementation of the 

Conciliation Agreement and Change Order #91.  

• STP, with WSDOT (AWV and HQ Construction and OEO) and OMWBE 

input, developed their procurement procedures and protocols. 

• WSDOT, with STP and HQ OEO input, developed verification procedures 

and protocols. 

• WSDOT and STP established bi-weekly oversight and monitoring meetings 

• WSDOT and FHWA leadership held oversight, monitoring, and reporting  

meetings on DBE progress. 

• WSDOT assigned a field inspector responsible for monitoring DBE 

activities on the job site and for performing on-site reviews. 

5. Communication and M/W/DBE Compliance: 

WSDOT made improvements regarding communications on M/W/DBE 

compliance so as to ensure transparency with the M/W/DBE community. This 

change also provided an opportunity for improved accountability for both WSDOT 

and STP with the M/W/DBE community regarding challenges and successes of the 

program. The improved communication helped to alleviate rumors and 

miscommunications. Steps included: 

• The DBE Program Administrator and STP attended routine DBE 

Community meetings. 

• The DBE Program Administrator held 1:1 sessions with DBE firms 

requesting assistance. 

• WSDOT added a DBE page on the AWV Program Website, which includes 

contract information for the DBE Program Administrator. 

• WSDOT and STP responded to Legislative, City Council, and constituent 

inquiries regarding DBE performance and activities. 
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Attachments: 

1. FHWA/WSDOT Conciliation Agreement Implementation Update- AWV Program 

2. DBE Revenue Curve versus verified DBE participation 

3. Pie Charts of DBE Progress by Race/Ethnicity 
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Bayne, Jackie

From: Sok, Rafeaah

Sent: Wednesday, August 24, 2016 1:43 PM

To: Sok, Rafeaah

Subject: FW: Anti-Discrimination Message

From: Gilmour, Cam  

Sent: Friday, January 02, 2015 3:46 PM 
To: WSDOT ExecList 

Subject: Anti-Discrimination Message 

Good afternoon, 

This message reinforces WSDOT’s commitment to Washington’s statewide affirmative action and diversity 

efforts.  Equal Employment Opportunity (EEO) is not only the law, but it is fundamental to the Department’s 

operations and success in meeting the transportation needs of Washington State and providing the best possible 

service to the people of Washington. 

Consistent with our culture of inclusion and mutual respect, and in keeping with federal and state law, there is 

no tolerance for discrimination against any employee or applicant for employment because of the individual’s 

race, creed, color or national origin; families with children; sex, marital status or sexual orientation; age; 

honorably discharged veteran or military status; or the presence of any sensory, mental, or physical disability 

with respect to hiring, promotion, firing, compensation or other conditions or privileges of employment.  

Despite our commitment, every year we face actual or potential violations of rights under Titles VI and VII of 

the Civil Rights Act.  We take these matters very seriously and review thoroughly to identify opportunities to do 

better.  We have learned some valuable lessons on the importance of our obligation to take prompt action when 

we become aware of any actions or behavior that could violate a person’s civil rights.  

Respectful behavior in the workplace is not an option, it is required. All employees must be treated and treat 

one another in a respectful way.  Towards this end, we are implementing mandatory competencies and 

standards to be included for all employees as part of their annual PMP to underscore our commitment. 

Ignoring discriminatory actions can have a profound impact on affected individuals.  It can also cause financial 

risk to WSDOT. It cannot be emphasized enough that we have an obligation to take prompt and definitive 

action when we observe or become aware of potential discrimination.  It is our responsibility to act promptly in 

understanding and addressing these issues. 

As you know, we serve people in every community, economic class and cultural group throughout the state.  Of 

paramount importance in pursuing our mission and vision for transportation is that our work reflects the 

principles of equal opportunity, diversity, affirmative action and cross-cultural respect for all of those we serve 

and do business with.   

We have been working diligently over the last several months to implement strategies to strengthen our DBE 

program.  Our efforts are continuing.  One strategy to reinforce our commitment and support for these efforts is 

to add mandatory competencies for all employees with responsibility for DBE compliance.  

To this end, the following specific actions are expected: 

1. Upon publication of the executive order E 1014.05 Equal Opportunity, Affirmative Action, Freedom

from Discrimination, and Freedom from Sexual Harassment, executives and managers will highlight to

all staff the existence and importance of this policy.

2. Work with the Office of Human Resources and Safety to review WSDOT utilization reports and to

develop strategies that address areas of underutilization for each specific region.

3. Work with the Office of Human Resources and Safety to identify and assess WMS positions, look at

recruitment actions and identify any barriers to recruitment that lower the potential to select, hire and

promote qualified candidates within the WMS system.

EXHIBIT G
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4. Effective 1/1/15, all managers will include the appropriate mandatory competencies and standards 

when selecting upcoming performance appraisal criteria in the PMP system. (An all- staff 

communication will be sent). 

5. Develop internal strategies that foster the growth and development for staff in understanding equal 

opportunity, diversity, affirmative action and cross-cultural respect, and provide for critical areas of 

expertise. 

6.  Review exit interviews, and internal surveys that identify needs, concerns and opportunities for staff. 

Your dedication to ensuring our workplaces are free of discrimination is greatly appreciated. 

Thank you, 

Cam 
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Purpose: 

The Washington State Department of Transportation (WSDOT) has been working with the Governor’s 

Business Diversity Subcabinet to increase opportunities for Minority-, Women-, and Veteran-owned 

businesses, and small businesses.   

WSDOT encourages the following economic inclusion goals for participation of the following groups on 

solely state funded projects: 

 Minority Business Enterprises 10%

 Women Business Enterprises 6%

 Veteran Businesses 5%

 Small Businesses 5%

WSDOT implemented a voluntary M/S/V/WBE Program in February 2016 while awaiting a formal 

opinion from the Attorney General’s Office (AGO) regarding whether it is legally permissible for a state 

agency to establish enforceable race-conscious and gender-conscious contract goals.  Supporting 

documentation takes the form of a disparity study that shows socially and economically disadvantaged 

groups are experiencing the effects of discrimination in markets relevant to public contracting.  The 

supporting laws are; the Equal Protection Clauses of the U.S. and Washington Constitution, Title IV of 

the federal Civil Rights Act, as well as Washington’s laws against discrimination, including Revised Code 

of Washington (RCW) 49.60.400 (otherwise known as I-200).  

WSDOT’s 2012 DBE Program Disparity Study (final report published May 17, 2013) was created due to 

requirements set forth in, 49 CFR 26. The aforementioned regulation describes requirements of the 

USDOT’s Disadvantaged Business Enterprise (DBE) Program. The WSDOT 2012 DBE Program Disparity 

Study analyzed both quantitative and qualitative data for solely state funded projects, and projects that 

included some portion of federal funding considering both quantitative and qualitative data. The study 

employed a statistical methodology known as a disparity index, which provided evidentiary support for 

establishment of DBE goals.  

Proposal: 

WSDOT proposes to have a fixed small business enforceable contract goal on all solely state funded 

projects.  Small businesses, Mini-businesses and Micro-businesses as defined in RCW 39.26.010 and 

Veteran businesses as defined in RCW 43.60A.010 would meet the criteria for counting toward the goal. 

Meeting the diverse business goal may be accomplished by using any combination of qualified 

contractors (i.e., minority, small including mini and micro, veteran or women). 

Prime contractors would receive a multiplied credit for utilizing small businesses that fall into certain 

categories.  The multiplied credit aims to encourage the use of certain categories which will increase the 

size and diversity of the pool of contractors and subcontractors working with WSDOT. The categories 

and respective incentive/multipliers are as follows: 

EXHIBIT H
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 Category A 

Small, Mini-, Micro- and Veteran businesses that have not worked with WSDOT previously will 

be credited at five times the actual dollars paid. For example, if a firm in this category worked on 

a project and was paid $20,000 the prime contractor would receive ($20,000 X 5) = $100,000 

credit toward the contract goal.   

 Category B 

A Micro-business not qualifying for credit as defined in category A will be credited at four times 

the actual dollars paid. For example, if a firm in this category worked on a project and was paid 

$20,000 the prime contractor would receive ($20,000 X 4) = $80,000 credit toward the contract 

goal.   

 Category C 

A Mini-business not eligible for credit as defined in category A or B will be credited at three 

times the actual dollars paid. For example, if a firm in this category worked on a project and was 

paid $20,000 the prime contractor would receive ($20,000 X 3) = $60,000 credit toward the 

contract goal.   

 Category D 

Small and Veteran businesses that are not eligible for a credit as defined in categories A, B or C 

will be credited at one times the actual dollars paid. For example, if a firm in this category 

worked on a project and was paid $20,000 the prime contractor would receive ($20,000 X 1) = 

$20,000 credit toward the contract goal.   

The intent of the multiplier is to encourage prime contractors to utilize subcontractors that are new to 

WSDOT work and level the benefit of using smaller businesses to be more on par with using the larger 

businesses.  The WSDOT will measure programmatic accomplishments by reviewing total dollars paid 

and the increase in number and diversity of contractors that benefit under the program. 

The small business enforceable goals program will be a condition of award for the contract. Prior to 

award of a contract the contractor shall submit a Small and Veteran’s Business Inclusion Plan. The plan 

must demonstrate specifically how the contractor will meet the goal.  As part of the plan a Good Faith 

Effort (GFE) may be submitted in lieu of participation in the event the contractor believes they are 

unable to meet the contract goal in whole or part. The contractor shall not be awarded the project until 

the plan is approved or a GFE is demonstrated.   

Upon completion of the project the Contractor’s attainment and/or efforts to attain the goal (GFE) will 

be judged and reflected in the Prime Contractor Performance Report.  Failure to meet the goal or 

provide an acceptable GFE may lead to sanctions including suspension of a Contractor’s prequalification.    

Under the new Program, Commercially Useful Function (CUF) will only apply to small and veteran owned 

businesses in Category D, all other contractors will not be subject to CUF restrictions.  The intent of this 

relaxation of the CUF requirement is to allow companies with little or no WSDOT experience the 

opportunity to operate in a protégé-mentor capacity with the prime contractor.  If CUF requirements 
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apply, the application of CUF would be similar to the requirement of the federal DBE program, 49 CFR 

26.55. 

Administering a program as proposed requires administrative efforts including outreach, mentoring, 

training and reporting. Normally these costs are included as part of a contractor’s overhead and 

distributed throughout their pricing.  WSDOT intends to link payment to results specifying a payment of 

an additional 5% of the actual dollars paid and credited toward meeting the goal for overhead 

reimbursement.  The overhead reimbursement will only be available on construction projects.  The 

overhead reimbursement would be calculated based on dollars paid ignoring the aforementioned 

multipliers and will be capped not to exceed $100,000 in any one calendar year.  No overhead 

reimbursement payment will be made unless and when the contractor achieves the goal.  Additional 

payment will be paid for any participation over and above the goal within the aforementioned 

restrictions.   

Example 1:  

1. A contract has a goal of $250,000 which is achieved on a contract completed within one 

calendar year.   

2. The contractor achieves the goal by subcontracting and paying for $50,000 of work to small 

businesses that qualify under Category A.   

3. The goal attainment is calculated as ($50,000 paid) X (5 multiplier) = $250,000. 

4. The overhead reimbursement payment is calculated as ($50,000 paid) X 5% = $2,500. 

5. The payment is under the $100,000 per year cap. 

6. The total goal is attained allowing release of the $2,500 overhead (OH) payment. 

Example 2:  

1. A contract has a goal of $300,000 which is achieved on a contract completed within three 

calendar years.   

2. The contractor achieves the goal by subcontracting $300,000 of work to small businesses that 

qualify under Category D.   

3. The goal attainment is calculated as ($300,000 paid X 1 multiplier) = $300,000. 

4. The overhead reimbursement payment is calculated as; 

a. Calendar year one 

i. $150,000 is achieved for a total to date of (50% of the goal). 

ii. No overhead is paid because total goal is not accomplished. 

b. Calendar year two 

i. $50,000 (of the goal) is achieved for a total to date of $200,000 (66% of the 

goal). 

ii. No overhead is paid because total goal is not accomplished. 

c. Calendar year three, 3 monthly payments are made in the 3rd year 

i. $100,000 (of the goal) is achieved for a total to date of $300,000 (100% of the 

goal). 
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ii. The overhead reimbursement payment is calculated as $300,000 X 5% = 

$15,000. 

iii. The goal is achieved allowing release of the $15,000 OH payment. 

d. Any additional payments would warrant additional OH payment at a rate of 5%. 

Meeting the contract goal is based on the dollars paid times the multipliers and therefore has no direct 

bearing on WSDOT’s overall goal achievements.  WSDOT attainment is calculated based on all paid and 

reported dollars that qualify under the program. 

Definitions:  

Per RCW 39.26.010(22): "Small business" means an in-state business, including a sole proprietorship, 

corporation, partnership, or other legal entity, that: (a) Certifies, under penalty of perjury, that it is 

owned and operated independently from all other businesses and has either: (i) Fifty or fewer 

employees; or (ii) A gross revenue of less than seven million dollars annually as reported on its federal 

income tax return or its return filed with the department of revenue over the previous three 

consecutive years; or (b) Is certified with the office of women and minority business enterprises under 

chapter 39.19 RCW.  

Per RCW 39.26.010(17): "Minibusiness" means any business entity, including a sole proprietorship, 

corporation, partnership, or other legal entity, that: (a) Is owned and operated independently from all 

other businesses; and (b) has a gross revenue of less than three million dollars, but one million dollars or 

more annually as reported on its federal tax return or on its return filed with the department of 

revenue.  

Per RCW 39.26.010(16): "Microbusiness" means any business entity, including a sole proprietorship, 

corporation, partnership, or other legal entity, that: (a) Is owned and operated independently from all 

other businesses; and (b) has a gross revenue of less than one million dollars annually as reported on its 

federal tax return or on its return filed with the department of revenue.  

(7) "Veteran-owned business" means a business that is certified by the department [of Veteran’s Affairs] 

to be at least fifty-one percent owned and controlled by: (a) A veteran as defined in RCW 41.04.007; or 

(b) An active or reserve member in any branch of the armed forces of the United States, including the 

national guard, coast guard, and armed forces reserves. 

http://app.leg.wa.gov/RCW/default.aspx?cite=39.19



