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Quarterly progress report to FHWA, December 2015

OVERVIEW

The Washington State Department of Transportation
(WSDOT) provides quarterly progress reports to the
Federal Highway Administration (FHWA) on both project
and program-level Disadvantaged Business Enterprise
(DBE) participation, pursuant to the Conciliation Agree-
ment between FHWA and WSDOT executed on March
20, 2014.

This quarterly report includes progress updates for both
the Alaskan Way Viaduct (AWV) Bored Tunnel project
and WSDOT's statewide DBE program. The participa-
tion and other data included in this report represents
information verified through October 31, 2015; other
activities noted reflect work performed through mid-
December 2015.

Improving Oversight, Expanding Opportunities:

WSDOT conducted an updated analysis of the race,
ethnicity and gender of the DBE firm owners working on
the AWYV project. This information is provided below:
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The Original Contract DBE Goal was established

when the project was awarded.

The Contract DBE Participation Requirement is a
condition of Change Order 91.

The Current DBE Commitments illustrates the total
of contracts awarded to DBEs.

The Current Amount Paid to DBEs is the total
amount paid as of October 31, 2015.

The Current Verified DBE Participation
demonstrates payments which has been audited
following rigorous verification procedures (reviewing
cancelled checks, verifying firms are certified for

the work they are performing, federal counting rules,
etc.) to ensure it can count toward the Contract DBE
Participation Requirement.



Agency Progress

For FFY 2015 (October 1, 2014 through September 30,
2015), WSDOT (Local Programs, Consultant Services and
HQ Construction) attained 11.7 percent in DBE commit-
ments (condition of award goals 9.55 percent; voluntary
participation 2.19 percent) and 6.2 percent in payments
on closed contracts. WSDOT’s payments were 6.2 per-
cent due to old mega-projects that were contracted prior
to the Conciliation Agreement, including a project from
over ten years ago with a total cost of approximately
$400 million dollars, with nominal DBE participation.

As noted previously, agency-wide processes and proce-
dures have been implemented to ensure that current and
future projects established DBE participation goals are in
alignment with expectations as established in the concili-
ation agreement, regulations, and internal processes and
procedures.

14.0%

12.0%

10.0%

8.0%

6.0%

4.0%

2.0%

0.0%

Overall DBE Goal

DBE Commitments DBE Payments

Thus far for FFY 2016 (October 1, 2015 through Novem-
ber 30, 2015), WSDOT (Local Programs, Consultant Ser-
vices and HQ Construction) has attained 12.4 percent in
DBE commitments (condition of award goals 12.35 per-
cent; voluntary participation 0.08 percent) and 9.5 per-
cent in payments on closed contracts. WSDOT believes
part of the reason for the improvement is the new more
aggressive project goal setting process, implemented on
May 1, 2015 which is reflected in the commitments.
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Seattle Tunnel Partners (STP) efforts to achieve
DBE contract goal

This report constitutes the December 2015 FHWA
Quarterly DBE Progress Report for the SR 99 Tunnel
Contract. This section summarizes DBE progress on the
SR 99 Tunnel Contract for the period of August 1, 2015
to October 31, 2015. A detailed summary of changes
between STP DBE Progress Report #53 and Progress Re-
port #56 may be found in Exhibit A.

STP monthly DBE Progress Reports #54, #55, and #56,
were verified following the monthly verification proce-
dures, approved by FHWA. WSDOT’s Verification of
STP’s DBE Progress Report #56 may be found in Exhibit
B, as a reference document. This document is being pro-
vided for comparative purposes with STP DBE Progress
Report #53, which was previously submitted to FHWA
under the September 2015 FHWA DBE Quarterly Prog-
ress Report.



[o]

[o)

DBE Subcontracting Oversight Committee. Between
August 1, 2015 and October 31, 2015, STP continued
to report on procurement efforts at the Committee
meetings. STP also submitted their quarterly

DBE Action Plan, dated October 31, 2015, which
documents their approach to DBE goal attainment

on the project. During the month of October,

STP presented the following procurement at the
Subcontracting Oversight Committee meetings:

° Fire extinguisher cabinets: This is a small purchase
estimated at under $5,000. STP invited three
certified DBEs to provide pricing. One firm declined
to bid and another firm was not responsive. STP is
working with the third DBE firm on clarifications in
order to obtain pricing.

° STP also negotiated change orders and purchase
orders with DBE firms already on contract
based on changes in information and/or work
previously awarded. STP continues to work with
subcontractors on lower tier DBE participation.

o Crown Corr carved out work for two DBE
firms and executed lower tier contracts
with MBI Construction Services and Red Arrow
Logistics.

o STP has started to execute subcontracts with
DBE trucking firms that responded to the truck
rotation Request for Proposal for the Backfill of
the Access Shaft.

o STP executed a contract with Green City Inc.
one of two DBE bidders for landscaping
services.

STP DBE Communications. STP’s DBE Progress
Report #53, submitted with the September 2015
FHWA DBE Report, documented outreach through
October 2015. STP’s DBE Progress Report #56 for
October 2015, reports the following outreach events
(See Exhibit B, Attachment #1):

° On October 1, 2015, STP attended the

National Association of Minority Contractors
(NAMC) Washington Chapter monthly meeting
to provide project updates and information on
upcoming opportunities.

On October 2, 2015, STP sponsored a table and
attended the Tabor 100 Unity Gala.

On October 16, 2015, STP attended the
Washington Construction Design & Entrepreneurs
(CDE) meeting to network with minority and
women owned businesses.

On October 21, 2015, STP was a panelist at the U.S.
DOT Office of Small and Disadvantaged Business
Utilization’s Panel to provide project management
guidance to small and diverse businesses.

On October 31, 2015, STP attended the Tabor 100
General Membership meeting to provide project
updates and upcoming opportunities.

On November 5, 2015, STP presented at the NAMC
meeting and provided project updates, information
on upcoming opportunities, and information about
the truck rotation.

On November 6, 2015, STP co-sponsored the
North Puget Sound Small Business Summit and
participated with a booth and networked with DBE
and Minority and Women'’s Business Enterprises
(M/WBE) in the North Puget Sound.

On, November 12, 2015, STP attended the Business
After Hours event, which is hosted by WSDOT,
Sound Transit, and the Port of Seattle. STP
attended, had a booth, and connected with DBE and
M/WBE firms.

On November 20, 2015, STP sponsored the

CDE meeting, which was held at the WSDOT and
STP offices in downtown Seattle. STP presented
on the contracting method used for the Backfill of
the Access Shaft as one of many methods primes
can use to include more small businesses in lower
tier contracts.



° On December 3,2015, STP presented at the
NAMC meeting and provided project updates and
information on upcoming opportunities.

° On December 3,2015, STP sponsored the 20th
Anniversary Celebration and Minority Business

Awards banquet to network with DBE and M/WBE

firms.

° On December 18,2015, STP attended the CDE
meeting and networked with DBE and M/WBE
firms.

Planned January Outreach.

° OnJanuary 7,2016, STP plans to present at the
NAMC meeting and provide project updates and
information on upcoming opportunities.

° OnJanuary 15,2016, STP plans to attend the CDE
meeting and networked with DBE and M/WBE
firms.

° OnJanuary 23, 2016, STP plans to attend the Tabor

100 General Membership Meeting and provide
project updates and upcoming opportunities.

WSDOT DBE Outreach. Outreach activities
performed by the WSDOT AWV HQ DBE
Administrator for the AWV Replacement Program,
September 1, 2015 through December 3, 2015
included:

° On September 14, 2015, the AWV HQ DBE
Program Administrator met with one-on-one with
a general contractor with a focus on traffic control
and concrete paving.

° On September 17,2015, the AWV HQ DBE
Administrator attended the Minority Business
Policy Workshop.

° On October 1, 2015, the AWV HQ DBE
Administrator attended the NAMC monthly
meeting.

° On October 2,2015, the AWV HQ DBE

Administrator attended the Tabor 100 Unity Gala
and met with multiple DBE firms during the event.

° On October 31,2015, STP attended the Tabor 100
General Membership meeting to provide project
updates and upcoming opportunities.

° On November 10, 2015, the AWV HQ DBE
Administrator met with one specialty services DBE
firm.

° On November 12,2015, the AWV HQ DBE
Administrator attended the Business After Hours
event, sponsored by WSDOT, Sound Transit,
and the Port of Seattle. The AWV HQ DBE
Administrator outreached to multiple DBE firms.

° On November 20, 2015, the AWV HQ DBE
Administrator participated in the CDE meeting
sponsored by STP. The AWV HQ DBE Administrator
presented an overview on the value of utilizing
DBEs on local projects. The AWV HQ DBE
Administrator also highlighted the use of a trucking
rotation on a portion of work on the AWV project.
The roster is made up of mostly small independent
truckers and is an example of how to create better
access for small DBE firms.

° On December 2,2015 the AWV HQ DBE
Administrator attended the Urban League of
Metropolitan Seattle’s Annual Breakfast and met
with some small local firms.

° On December 3,2015, the AWV HQ DBE
Administrator attended the University of
Washington Minority Business Awards banquet.

Certification of Monetary Commitments

° Verified DBE Participation. AWV Project Staff
followed the Monthly DBE Progress Report
Verification Procedures in performing the verification
of the $102.6 million in STP claimed commitments and
$71.0 million in claimed participation reported by STP
in Progress Report #56. (See Exhibit B: Memorandum,



Validation STP Monthly DBE Progress Report #56).
This process was also followed to validate STP
Progress Reports #54 and #55.

°  Work site Monitoring. During the period of August
2015 through October 2015, the following activities
occurred:

° There were eleven on-site reviews performed, one
in August, one in September, and nine performed in
October.

° The DBE labor hours were reported as follows for
each of the months in this quarterly Report.

August September October
Total Hours 5,357 5,258 5,162.75
Reported:
Total Hours
Certified 5,529 4,992.5 5,069
Payroll:

° Discrepancies between reported and Certified
Payrolls can be attributed to differences in
reporting periods by the contractor and/or
contractors not submitting paperwork in a timely
fashion. Thus, STP will continue to work with their
subcontractors to ensure labor hours are reported
in a timely and efficient manner.

° Monetary commitments. A comparison of STP
Progress Report #53, as reported in the September
2015 FHWA DBE Report, and Progress Report #56
(see Exhibit A: Attachment #1) is as follows:

Summary? PR #53 PR #56 Progress
Contract DBE $96,000,000.00 | $96,000,000.00 N/A
Participation Requirement
Current DBE $100,302,137.64 | $102,563,013.14 | $2,260,875.50
Commitments
Current Total Amount $87,847,487.44 $90,965,249.30 | $3,117,761.86
Paid to DBEs

Current DBE Participation $68,008,059.28 | $70,997,838.58 | $2,989,779.30

1The Original Contract DBE Goal was established when the project was awarded. The Contract

DBE Participation Requirement is a condition of Change Order 91. The Current DBE Commitments
illustrates the total of contracts awarded to DBEs. The Current Amount Paid to DBEs is the total
amount paid as of October 31, 2015. The Current Verified DBE Participation demonstrates payments
which has been audited following rigorous verification procedures (reviewing cancelled checks,
verifying firms are certified for the work they are performing, federal counting rules, etc.) to ensure it
can count toward the Contract DBE Participation Requirement.

Utilization, Prompt Payment and Retainage

(o)

(o)

STP Progress Report #56 stated that the number of
DBE subcontractors working on the project grew from
97, as reported in Progress Report #53, to 102 DBE
firms, as reported in Progress Report #56.

The total number of subcontracts increased from 170
reported on Report #53 to 179 reported on Report
#56.

Comparing Report #56 to Report #53 results in the
following changes:

o 40 Commitment changes totaling a
$2,260,876.50 increase.
(Exhibit A: Attachment #2)

o 43 Invoiced to Date changes totaling a
$3,787,540.33 increase.
(Exhibit A: Attachment #3)

o0 42 Payments to Date changes totaling a
$3,117,761.86 increase.
(Exhibit A: Attachment #4)

o 42 DBE Amount (as amended) changes
totaling a $3,024,919.30 increase.
(Exhibit A: Attachment #5)

The status of contracts and associated retainage may
be found in Exhibit B: Attachment #6: List of DBE
Subcontracts.

Monitoring and Investigation of Complaints
Regarding DBE Participation

The WSDOT AWV HQ DBE Administrator monitored
and investigated the following complaints between Sep-
tember 1, 2015 and November 30, 2015:

(o)

(o)

Prompt Payment Issue Update. There were no
prompt payment issues raised during this reporting
period. The HQ AWV DBE Administrator continues
to work with STP to manage and resolve prompt pay
issues at the project level.

Not to Exceed Contract Concerns. It was previously



reported that the AWV HQ DBE Administrator

was working with one DBE firm concerning the full
utilization of a Not to Exceed Contract. The DBE
contract had only been used for half of the total
contracted amount. The AWV HQ DBE Administrator
worked with STP to identify additional work that

the DBE could perform maximizing the DBE’s
participation. Recent research found that the vendor
had completed the majority of the work requested by
the prime.

Support Services. It was previously reported that
the AWV HQ DBE Administrator was working on
developing a scope of work document with the
Washington Procurement Technical Assistance
Center as part of the implementation of Support
Services model for the AWYV project. The Scope of
Work document has been completed and reviewed
by appropriate WSDOT OEO staff and the Attorney
General’s Office. The contract is presently being
routed for signatures.

WSDOT DBE Program Level Progress

DBE Monitoring Process and Procedures

° The Disparity Study Request for Qualification (RFQ)

was posted on September 22, 2015 and responses
were due on November 10, 2015. The scoring team
was comprised of Chris Liu, Department of Enterprise
Services; Kyle McKeon, Local Programs; Chris
Christopher, HQ Construction; and Greg Bell, OEOQ.
Five firms responded to the RFQ: BLDS, LTD; Browne,
Bortz & Coddington, Inc.; Colette Holt & Associates;
Mason Tillman Associates, Ltd.; and MGT of America,
Inc. Consulting Services requested the panel complete
the scoring process by November 30, 2015. The

next step will be to conduct interviews with the top
panelists; this panel is comprised of the Director of
OEO, Lynn Peterson, Roger Millar and Chris Liu.

On November 16, 2015, FHWA Acting Associate
Administrator for Civil Rights Irene Rico, FHWA

DBE Program Administrator Martha Kennly, and
FHWA Washington Division staff met with OEO DBE
Program staff, HQ Construction staff, AWV staff and
members of executive leadership to discuss:

° DBE Programmatic Update

° Status of the Conciliation Agreement

° Alaskan Way Viaduct Bored Tunnel Progress
° Prompt Payment Update

° Caucasian Women Owned Business Waiver
Status

° DBE Support Services Program Overview

On October 20, 2015, WSDOT received a request
from Dan Mathis, FHWA Washington Division
Administrator to submit an updated Caucasian women
owned business (WBE) waiver. This waiver was
originally submitted in March of 2014 and requested
to remove WBEs from the race-conscious portion on
the DBE Program. The revised waiver was submitted
on November 9, 2015 and is attached as Exhibit C.

On November 19,2015, WSDOT hosted a DBE
Advisory Group Meeting. During this meeting the
following topics were discussed with group members:

¢ Director of OEO Recruitment Status

° Design-Build Contract Language Status
° DBE Program Participation Plan

° Disparity Study Update

° Disparity Study Research and Incorporation of
Community Specific Concerns

° Disparity Study Community Engagement:
o Getting Information Out
o Shaping the Conversation
o Collecting and Cataloging Public Information
o Reporting Community Engagement Findings

WSDOQOT is developing a mechanism for tracking
and resolving DBE Program related complaints (e.g.



prompt payment, retainage, contract issues, etc.).
This mechanism will allow WSDOT to more promptly
resolve DBE Program issues.

DBE Support Services

° WSDOT has developed a new DBE Support Services

and Long Term Business Development Program
Delivery Model. This model consist a Business
Development Advisor (BDA) serving as a case
manager for DBEs. The BDA will assist firms with
accessing readily available, free resources, such as the
Small Business Development Centers, for Business
Plan assistance.

Also, DBEs enrolled in the Long Term Business
Development Program, or upon request, will be
able to receive free targeted technical assistance
from consultants providing the following technical
assistance (presently three agreements have been
executed, three more are nearly executed):

° Information Technology

° Contract Administration (change orders, prompt
payment, invoicing, etc.)

° Bidding and Scheduling

° Proposal Preparation

° Bonding Assistance

° Accounting (FAR and Safe Harbor)
° Management

° Marketing

° Service delivery is managed by the BDA to ensure
adequate technical assistance is provided to DBEs.

WSDOT is also working with the Washington
Procurement Technical Assistance Center to ensure
that the needs identified by the Alaskan Way Viaduct
program DBEs are adequately addressed. This
contract is being written to ensure AWV and DBEs
statewide can receive assistance necessary. WSDOT
has also partnered with Native-PTAC, the USDOT

Small Business Transportation Resource Center
(SBTRC), and the Washington Center for Women in
Business to deliver additional services.

On November 16, 2015, WSDOT launched a

survey to develop a current DBE Support Services
Needs Assessment. This survey will likely close late
December and will position WSDOT to deliver a more
effective DBE Support Services program.

On October 15, 2015, OEO staff attended the Tabor
100 sponsored Northwest Small Business Workshop
in Seattle. This event was co-sponsored by Wells Fargo
presenting on business plan preparation.

On October 21, 2015, OEO staff attended the
USDOT's Northwest Small Business Transportation
Resource Center Small Business Blueprint event on
strategic planning and doing business with primes.

On October 27 and 28,2015, OEO and HQ
Construction hosted Subcontracting on Construction
projects with WSDOT classes in Seattle and Spokane
respectively. Cumulatively, approximately 40 people
attended. This class is taught to ensure subcontractors
are provided with adequate information regarding the
administrative requirements of working with WSDOT.

On November 4, 2015, OEO and HQ Construction
staff attended the Department of Enterprises Annual
Trade Show & Training Conference. Approximately
five hundred individuals representing small and

large businesses (including minority and women
owned firms) as well as government officials were in
attendance.

On November 6, 2015, OEO staff attended the North
Puget Sound Small Business Summit. A reverse trade
show with approximately 100 government entities
present. This was a well-attended event with hundreds
of small businesses (including minority and women
owned firms) representatives present.

On November 12,2015, WSDOT, Sound Transit and
the Port of Seattle Hosted Business After Hours. This
annual event is for small, veteran, minority and women



owned consulting and construction firms to network
with prime contractors, consultants and agency staff
in a casual environment. This event includes an awards
ceremony, and WSDOT’s 2015 Champion of Inclusion
was Kiewit Infrastructure. Following are photos from
the event:

EXHIBITS:

EXHIBIT A:

EXHIBIT B:

EXHIBIT C:

Summary of DBE Progress Changes between
STP DBE Progress Report #53 and #56.

Attachment #1, Summary of Comparison
between DBE Progress Report #53 and #56

Attachment #2, Comparison of DBE Progress
Report #53 and #56 DBE Commitment Validation

Attachment #3, Comparison of DBE Progress
Report #53 and #56 DBE Invoice to Date
Validation

Attachment #4, Comparison of DBE Progress
Report #53 and #56 DBE Total Payments
Validation

Attachment #5, Comparison of DBE Progress
Report #53 and #56 DBE Participation Validation

Memorandum, Validation STP Monthly DBE
Progress Report #56

Attachment #1, STP DBE Progress Report
No. 56, October 2015

Attachment #2, DBE Commitment Validation
Attachment #3, DBE Invoice to Date Validation
Attachment #4, DBE Total Payments Validation

Attachment #5, DBE Amount (as amended)
Validation

Attachment #6, List of DBE Subcontracts
Attachment #7, DBE Certified Payrolls Hours
Verification, October 2015

Revised Waiver Request

Americans with Disabilities Act (ADA) Information: This material can be made available in an
alternate format by emailing the Office of Equal Opportunity at wsdotada@wsdot.wa.gov or
by calling toll free, 855-362-4ADA(4232). Persons who are deaf or hard of hearing may make a
request by calling the Washington State Relay at 711.

Title VI Statement to Public: It is the Washington State Department of Transportation’s

(WSDOT) policy to assure that no person shall, on the grounds of race, color, national origin or

sex, as provided by Title VI of the Civil Rights Act of 1964, be excluded from participation in, be
denied the benefits of, or be otherwise discriminated against under any of its federally funded

programs and activities. Any person who believes his/her Title VI protection has been violated,
may file acomplaint with WSDOT's Office of Equal Opportunity (OEO). For additional information
regarding Title VI complaint procedures and/or information regarding our non-discrimination

obligations, please contact OEO's Title VI Coordinator at (360) 705-7082.

15-12-0454






























EXHIBIT B: Verification of DBE Progress Report #56
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Inc., Maks Dump Truck and Trinity Development. The trucking records were verified
following the verification process, as approved by FHWA.

The following new DBE subcontractor was added under this Report:
e Green City Inc. (LT to STP)
¢« MBI Construction Services (LT to Crown Corr)
¢ Red Arrow Logistics (LT to Crown Corr)

The following existing DBE subcontractor received new work under this report:
e  AAR Testing (LT to PSI)
¢ JMR Trucking (LT to STP)
e Pro USA (LT to STP)

The current status of the DBE Subcontracts, regarding start dates, end dates, and
retainage release dates may be found in Attachment #6.

A review of payroll reports showed the total hours reported on verified Certified
Payrolls were 5,069 hours. This was 93.75 hours less than the 5,162.75 hours reported
by the contractor. The primary over-reporting of hours was 157.5 hours by Steelkorr.
This was significantly offset by under-reporting of 108.5 hours by Savage Logistics.
This over and under-reporting can be attributed to the reporting cycle that subcontractors
utilize, which does not cotrespond to the calendar month used in Certified Payroll. The
breakdown, by skill craft, may be found in Attachment #7: DBE Certified Payroll Hours
Verification.

Conclusion:
STP’s Report No. 56 is acceptable.

The STP Binder for Report No. 56 was helpful for validating the invoiced and payment
information, as well as a good portion of the commitments. However, in order to verify
several commitment amounts it was necessary to review the STP files in order to
complete validation documents.

Attachments:

1. STP DBE Progress Report No. 56

2. DBE Commitment Validation

3. DBE Invoiced to Date Validation

4, DBE Total Payments Validation

5. DBE Amount (as amended) Validation

6. Status of DBE Subcontracts

7. DBE Certified Payroll Hours Verification

























































'T Washington State Transportation Building
= 310 Maple Park Avenue S.E.
’ Department of Transportation PO. Box 47300
Olympia, WA 98504-7300

Lynn Peterson 380-705-7000
Secretary of Transportation TTY: 1-800-833-6388
www.wsdot.wa.gov
November 9, 2015

Mr. Dan Mathis

Division Administrator

Federal Highway Administration
771 South Capitol Way
Olympia, Washington 98504

RE: WSDOT Request for Program Waiver Pursuant to 49 CFR § 26.15
Dear Mr. Mathis:

As required in 49 Code of Federal Regulations (CFR) §26.15, a recipient requesting an exemption
to any part of Subpart B or C must apply for a waiver. The purpose of this letter is to request your
consideration and approval of a waiver that is consistent with federal law,

WSDOT is requesting a waiver under the criteria of 49 CFR § 26.15(b) that will allow the agency
to limit its use of race- and gender- conscious measures (i.e., DBE contract goals) to those DBE
groups for which compelling statistical evidence of discrimination exists in the relevant
geographic market area. The waiver request is based on results of WSDOT’s 2012 DBE Disparity
Study (Final Report by BBC Research & Consulting published May 17, 2013 based on data from
federal fiscal years 2009-2011).

I REASONS FOR THE WAIVER REQUEST PURSUANT TO 49 CFR 26.15(B)
A. Summary of Reasons for Waiver

The WSDOT 2012 DBE Disparity Study (hereinafter referred to as the “2012 Disparity Study™),
conducted by BBC Research & Consulting, concluded that substantial disparities exist between
utilization and availability for Black American-, Asian Pacific American-, Subcontinent Asian
American-, Hispanic American-, and Native American-owned businesses. In addition, the 2012
Disparity Study described statistical analysis of non-Hispanic WBE’s that would suggest a lack of
substantial disparity in certain types of contracts. This analysis by BBC Research & Consulting
indicates:

* Considering all Federal Highway Administration (FHWA) and state-funded contracts
together, non-Hispanic white women-owned businesses did not exhibit substantial
disparities on transportation contracts that WSDOT awarded during any year of the study
period (federal fiscal years 2009, 2010, and 2011; for details, see Figure ES-2 of the
Executive Summary of the disparity study report).



Mr. Dan Mathis
November 9, 2015
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* Non-Hispanic white women-owned businesses did not exhibit substantial disparities on.
state-funded transportation contracts that WSDOT awarded during any year of the study
period, to which race- and gender-conscious measures did not apply (for details, see
Figure -ES3 of the-Executive Summary of the disparity study report.}

»  Non-Hispanic white women-owned businesses did not exhibit substantial disparities on
transportation-related engineering contracts that WSDOT awarded during any year of the
study period, to which race- and gender-conscious measures did not apply (for details, see
Figure ES-4 of the Executive Summary of the disparity study report).

» Non-Hispanic white women-owned businesses did not exhibit substantial disparities on
FHWA funded construction contracts that WSDOT awarded between May 9, 2005 and
September 30, 2006, to which race- and. gender conscious measures did not apply (for
details/see Figure ES-5 of the Executive Summary of the disparity study report).

In the United States Court of Appeals for the Ninth Circuit, opinions have indicated that in order
to implement the Federal Disadvantaged Business Enterprise (DBE) Program in a narrowly
tailored manner, agencies should limit the use of race- and gender-conscious program measures to
those gro.|ups "that have actually suffered discrimination” within its transportation contracting
industry.

Based on the statistical analysis of the 2012 Disparity Study, and considering the opinions of the
United States Court of Appeals for the Ninth Circuit, WSDOT is requesting a waiver for the 2015-
2017 federal fiscal years to consider WBEs as not being presumed to be disadvantaged at this
time; therefore such firms would not be allowed to participate in any race- and gender-conscious
goals that WSDOT implements under the presumption of social and economic disadvantage on
federally funded contracts. DBEs that are owned by minority women will still be eligible to
participate in WSDOT's race-conscious measures if they are D BE-certified for their
corresponding minority group(s) that are subject to the presumption of being disadvantaged.’

Non-Hispanic white women-owned businesses will still have the option to apply for DBE
certification based on individual evidence of disadvantaged status (as opposed to having a
presumption of disadvantage because of statistical disparity associated with a particular group)
due to individualized evidence of social and economic disadvantage pursuant to 49 CFR §§
26.61(d), 26.67(d) and Appendix E; such firms will also be eligible to participate in the race- and
gender-neutral measures that are part of WSDOT's implementation of the Federal DBE Program,
including the small business participation plan.

YAGCv San Diego Chapter v. California DOT, 713 F.3d 1187, 1191, 1199,2013 WL 1607239 (9th Cir. April 16,
2013); Western States Paving Co. v. Washington State DOT, 407 F.3d 983,997-98 (9th Cir. 2005}, cert. denied, 546
U.S. 1170 (2006)

? For example, Black American women-owned businesses would be eligible for WSDOT’s race- and gender-
conscious measures if they are certified as Black American-owned DBEs,
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WSDOT will monitor availability and utilization of non-Hispanic white women-owned businesses
and reassess the statistical evidence during the goal-setting process for period covered by the
upcoming Disparity Study, which is currently out to bid, and will continue to review the
appropriateness of the requested waiver as required by federal law. See Disadvantaged Business
Enterprise (DBE) Program Proposed Amended Three-Year Overall Goal & Methodology for
Federal Fiscal Years 2014 and 2015 through 2017 available at:

www.wsdot.wa.gov/EqualOpportunity/DisparityStudy/default.htm.
B. Brief History of WSDOT’s Implementation of the Federal DBE Program

WSDOT has been implementing variations of the Federal DBE Program and the regulations that
preceded it since the 1980s. After enactment of the Transportation Equity Act for the 21st Century
(TEA-21) in 1998, USDOT established a new Federal DBE Program to be implemented by state
and local agencies receiving USDOT funds.

Western States Paving decision in 2005. In May 2005, the Ninth Circuit Court of Appeals in
Western States Paving v. Washington State DOT held that the Federal DBE Program enacted by
Congress was facially constitutional, but ruled that WSDOT’s implementation of the program was
unconstitutional, > The court held that in order to satisfy legal requirements, a public entity
implementing race- and gender-conscious measures must have evidence of discrimination in its
transportation contracting industry.

In response to the Western States Paving decision, WSDOT and other state and local agencies that
were affected by the decision discontinued their use of race- and gender-conscious elements of the
Federal DBE Program. USDOT recommended that agencies implementing the Federal DBE
Program should consider conducting availability and disparity studies to satisfy the requirements
of strict scrutiny.

2005 Availability Study. WSDOT completed its first availability study in October 2005. The
study measured the availability of MBE/WBEs for WSDOT transportation contracts. The study
did not examine WSDOT’s utilization of MBE/WBEs nor did it examine any disparities between
MBE/WBE utilization and availability. At the time that the 2005 availability study was released
(October 2005), WSDOT had suspended using contract-specific DBE goals as part of its
implementation of the federal DBE program, per the Western States Paving holding.

Implementation of contract-specific DBE goals. Beginning in October 2006, WSDOT resumed
setting contract-specific DBE goals on certain FHW A-funded construction contracts. All groups
identified in 49 CFR Part 26 were deemed eligible for participation in the goals program.
WSDOT’s implementation of the goals program was based in part on information from its 2005
availability study.

} Western States Paving Co. v. Washington State DOT, 407 F.3d 983 (9th Cir. 2005}, cert. denied, 546 U.S. 1170
(2006).
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WSDOT did not set any contract-specific DBE goals on FHW A-funded engineering/professional
consulting contracts until 2012. Prior to that time, the agency only used race- and gender-neutral
measures to encourage MBE/WBE participation on engineering/professional consulting contracts.

Implementation of voluntary MBE/WBE goals: The State of Washington no longer has a
Women or Minority Business Enterprise program that can establish race conscious goals for state
funded projects. The BBC found that this was part of the Washington state contracting
environment that had a detrimental impact with minority contracting.

C. Executive Summary of Analyses in the 2012 Disparity Study (BBC Research &
Consulting)

Along with measuring potential disparities between MBE/WBE utilization and availability on
WSDOT transportation contracts, the disparity study also examined other quantitative and
qualitative information related to the legal framework surrounding an agency’s implementation of
the Federal DBE Program; local marketplace conditions for MBE/WBEs and for other small
businesses; and contracting practices and business assistance programs that the agency currently
has in place.

i. The study team conducted an analysis of federal regulations, case law, and other
information to guide the methodology for the disparity study. The analysis included a
review of federal requirements related to the Federal DBE Program and an assessment of
any state requirements concerning the implementation of the Federal DBE program.

ii. BBC conducted quantitative analyses of the success of minorities, women, and
MBE/WBEs throughout Washington’s transportation contracting industry. In addition, the
study team collected qualitative information about potential barriers that small businesses
and MBE/WBE:s face in the Washington transportation contracting industry through in-
depth anecdotal interviews, public hearings, and public meetings.

iii. BBC analyzed the percentage of MBE/WBEs that are “ready, willing, and able” to perform
on WSDOT transportation prime contracts and subcontracts. That analysis was based on
telephone interviews that the study team completed with more than 3,000 Washington
businesses that work in industries related to the types of transportation contracts that
WSDOT and local agencies award. (The study team attempted telephone interviews with
every business establishment that it identified as doing work that is relevant to WSDOT
transportation contracting.)

iv. BBC analyzed the dollars that WSDOT and local agencies awarded to MBE/WBEs on
more than 11,000 transportation prime contracts and subcontracts executed between
October 1, 2008 and September 30, 2011 (i.e., FFYs 2009, 2010, and 2011). BBC analyzed
contracts that were USDOT-funded and contracts that were solely state-funded.
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v. BBC examined whether there were any disparities between the utilization of MBE/WBEs
on transportation contracts that WSDOT and local agencies awarded during the study
period. The study team also assessed whether any observed disparities were statistically
significant.

vi. BBC reviewed WSDOT’s current contracting practices and Federal DBE Program
measures and provided guidance related to additional program options and refinements to
those practices and measures.

Utilization results. The study team measured MBE/WBE participation in terms of “utilization”—
the percentage of prime contract and subcontract dollars that WSDOT and local agencies awarded
to MBE/WBEs during the study period. Figure ES-1 presents overall MBE/WBE utilization for
each study period year (i.e., FFYs 2009, 2010, and 2011). The darker portion of each bar presents
WSDOT’s utilization of MBE/WBEs that were DBE-certified during the study period. As shown
in Figure ES-1, MBE/WBE utilization on WSDOT transportation contracts declined dramatically
between FFY 2009 (17.9%) and FFY 2011 (7.6%). Certified DBE utilization also fell sharply,
declining from 7.1% in FFY 2009 to only 1.9% in FFY 2011.

Figure ES-1.
MBE/WBE utilization on WSDOT and local agency transportation contracts
(FHWA- and state-funded) by study period year

100% —
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0% — . | |
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Mot Inchudes FHWA- and state-funded WSDOT and local agency contracts. Darker poriion of bar presents cenified DBE wtilization
Number of prime contracts/subcontracts analyzed was 4,244 for FFY 2009. 3,883 for FFY 2010, and 3,258 for FFY 2011,
For more detai! and results by group, see Figures K-5, K-6, and K-7 in Appendix K.

Source: BBC Research & Consulting from WSDOT contracting data.
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Disparity analysis results. Although information about MBE/WBE utilization is instructive on its
own, it is even more instructive when it is compared with the utilization that might be expected
based on the availability of MBE/WBESs for WSDOT work. As part of the disparity study, BBC
compared the utilization of MBE/WBEs on WSDOT transportation prime contracts and
subcontracts with the percentage of contract dollars that MBE/WBEs might be expected to receive
based on their availability for that work.

BBC expressed both utilization and availability as percentages of the total dollars that a particular
group received for a particular set of contracts (e.g., 5% utilization compared with 4%
availability). BBC then calculated a “disparity index” by dividing utilization by availability and
multiplying by 100.* A disparity index of 100 indicates an exact match between utilization and
availability for a particular group for a specific set of contracts (often referred to as “parity”). A
disparity index of less than 100 may indicate a disparity between utilization and availability, and
disparities of less than 80 are described in this report as “substantial.””

Disparity analysis results for key contract sets are described below.

All transportation contracts. Figure ES-2 presents disparity analysis results for all WSDOT and
local agency transportation contracts by study period year. Note that contract-specific DBE goals
applied to many of the FHWA-funded contracts that WSDOT and local agencies awarded during
the study period. The line down the center of the graph shows a disparity index level of 100,
which indicates parity between utilization and availability. Disparity indices of less than 100
indicate disparities between utilization and availability (i.e., underutilization). For reference, a line
is also drawn at an index level of 80, because some courts use 80 as a threshold for what indicates
a substantial disparity.

As an example, overall, MBE/WBE:s did not show a disparity on WSDOT and local agency
transportation contracts in FFY 2009. The disparity index of 136 indicates that, considered
together, MBE/WBEs received $1.36 for every one dollar that they would be expected to receive
based on their availability for WSDOT and local agency work.

An examination of results by group indicates that whereas some groups did not show disparities
during the study period, other groups showed substantial disparities, particularly, in FFY 2011:

i. Subcontinent Asian American- and Hispanic American-owned businesses showed
substantial disparities in each year of the study period.

* For example, il actual utilization of WBEs on a set of contracts was 2 percent and the availability of WBEs for those
contracts was 10 percent, then the disparity index would be 2 percent divided by 10 percent, which would then be
multiplied by 100 1o equal 20.

% Some courts deem a disparity index below 80 as being “substantial” and have accepted it as evidence of adverse
conditions for MBE/WBEs. For example, see Rothe Development Corp v. U.S. Dept of Defense, 545 F.3d 1023, 1041;
Eng'g Contractors Ass'n of South Florida, Inc. v. Metropolitan Dade County, 122 F.3d ai 914, 923 (1 Lth Circuit
1997); Concrete Works of Colo., Inc. v. City and County of Denver, 36 F.3d 1513, 1524 (10th Cir. 1994). See
Appendix B for additional discussion of those and other cases.
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. African American owned businesses and Native American-owned businesses only showed
substantial disparities in FFY 2011.°

". Neither WBEs nor Asian Pacific American-owned businesses showed disparities in FFYs
2009, 2010, or 201 1.

Figure ES-2. Disparity
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Contracts without DBE goals. One way to assess whether a lack of race and gender conscious
programs affected the participation of MBE/WBEs on WSDOT transportation contracts is to
examine any disparities on contracts to which contract specific DBE goals did not apply. BBC
presents disparity analysis results for three types of contracts to which DBE goals did not apply:

i. State-funded transportation contracts that WSDOT awarded in FFYs 2009, 2010, and
2011;

ii. Transportation related engineering contracts that WSDOT and local agencies awarded in
FFYs 2009, 2010, and 2011; and

iii. FHWA funded construction contracts that WSDOT awarded between May 9, 2005 and
September 30, 2006.

6 Although African American-owned businesses did not show substantial disparities in FFY's 2009 or 2010, most of
the dollars that went to African American-owned businesses in FFY's 2009 (approximately $53 million of $57 million)
and 2010 (approximately $15 muillion of $18 million) went to a single African American owned electrical contracting
firm that was not DBE certified In some cases other individual MBE/WBEs also accounted for relatively large
proportions of their respective groups utilization but not nearly to the same extent
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State-funded transportation contracts. In FFYs 2009, 2010, and 2011, WSDOT did not apply
contract-specific DBE goals to any state-funded contracts.” Instead, WSDOT applied voluntary
MBE/WBE goals to many of those contracts but did not require contractors to meet those goals or
show good faith efforts to do so. Figure ES-3 presents disparity analysis results for state- funded
WSDOT transportation contracts by study period year.

Figure ES-3. Disparity
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All MBE groups showed substantial disparities on state-funded contracts after FFY 2009.

African American-owned businesses and Native American-owned businesses were the only two
MBE groups that did not show substantial disparities on state-funded contracts in FFY 2009.°

WBE:s did not show substantial disparities in any year of the study period on state-funded
contracts.

"WSDOT used to apply race- and gender-conscious contract goals to certain state funded contracts. However,
Initiative 200, passed by Washingion volers in 1998, prohibited state agencies from applying race- and gender-
conscious measures to those conltracts.

¥ Virwally all of the dollars that went to African American-owned businesses on state funded contracts in FFY 2009
($19.3 million of $19.6 million) went to a single African American owned electrical contracting firm that was not
DBE certified.
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Transportation-related engineering contracts. During the study period, WSDOT and local
agencies only used race and gender neutral measures to encourage MBE/WBE/ DBE
participation on engineering contracts. They did not apply contract specific DBE goals or
voluntary MBE/WBE goals to and engineering contracts, regardless of funding source.

WBE:s did not show substantial disparities on transportation related engineering contracts in any
year of the study period.

Figure ES-4. Disparity indices
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FHWA-funded construction contracts from 2005-2006. BBC also analyzed FHWA funded
construction contracts that WSDOT and local agencies awarded between May 9, 2005 and
September 30, 2006. WSDOT did not set DBE contract goals on its FHW A-funded contracts
during that time period in response to the May 2005 Western States Paving Company vs.
Washington State DOT court decision.

Figure ES 5 presents overall disparity analysis results for FHWA funded construction contracts
that WSDOT and local agencies awarded between May 9, 2005 and September 30, 2006. Overall,
MBE/WBE:s did not exhibit a substantial disparity on those contracts (disparity index of 96).
However, results varied for individual MBE/WBE groups:

Three MBE groups exhibited substantial disparities on FHW A-funded construction contracts in
2005-2006 — African American-owned businesses (disparity index of 40), Subcontinent
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American-owned businesses (disparity index of 0), and Hispanic American- owned businesses
(disparity index of 41).

Native American-owned businesses exhibited a disparity index of 84 on those contracts, somewhat
higher than the threshold of 80 that some courts use as an indicator of a substantial disparity.

Neither WBEs (disparity index of 155) nor Asian-Pacific American-owned businesses (disparity
index of 182) exhibited disparities on those contracts.

Figure ES-5, Disparity indices
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Other information. The study team also examined information concerning the local marketplace,
including results by MBE/WBE group, as part of the disparity study. WSDOT should review the
full disparity study report, as well as other information it may have, in determining whether it
needs to use any race- or gender-conscious measures, and if so, in determining which racial/ethnic
and gender groups should be considered eligible for those measures.

In addition to the statistical evidence discussed above, the Study also gathered and analyzed
anecdotal evidence of discriminatory barriers to the full and fair participation of M/W/DBE:s in
WSDOT's contracts and subcontracts. It looked at quantitative evidence through the use of a
large-scale survey of DBEs and non-DBEs about their experiences and challenges in obtaining
contracts. The survey quantified and compared anecdotal evidence on the experiences of DBEs
and non-DBEs as a method to examine whether any differences might be due to discrimination.

The Study found that DBEs that have been hired in the past by non-DBE prime contractors to
work on public sector contracts with DBE goals are rarely hired-or even solicited-by these prime
contractors to work on projects without DBE goals. The relative lack of DBE hiring and,
moreover, the relative lack of solicitation of DBEs in the absence of affirmative efforts by
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WSDOT and other public entities in the Washington state market area shows that business
discrimination continues to fetter DBE business opportunities in Washington’s relevant markets.

Moreover, DBEs in WSDOT's market area report suffering business-related discrimination in
large numbers and with statistically significantly greater frequency than non-DBEs. These
differences frequently remain statistically significant when firm size and other "capacity-related"
owner characteristics are held constant. DBEs are often more likely than similarly situated non--
DBE:s to report that specific aspects of the regular business environment make it harder for them to
conduct their businesses and often less likely than similarly situated non-DBEs to report that
specific aspects of the regular business environment make it easier for them to conduct their
businesses.

The Study also presents the results from a series of in-depth personal interviews conducted with
DBE and non-DBE business owners in the WSDOT market area. The interviews suggest that
Black American-, Asian Pacific American-, Subcontinent Asian American-, Hispanic American-,
and Native American-owned DBE businesses continue to suffer discriminatory barriers to full and
fair access to WSDOT, other public sector, and private sector contracts. Participants reported
experiences with discriminatory barriers, attitudes and performance standards, exclusion from
industry networks; difficulties obtaining public sector contracts; and obtaining work on private
sector or WSDOT "non-goals” contracts.

In summary, the Study concluded that there is strong anecdotal evidence of large, adverse, and
frequently statistically significant disparities with Black American-, Asian Pacific American-,
Subcontinent Asian American-, Hispanic American-, and Native American-owned DBE
businesses’ participation in business enterprise activity in WSDOT's relevant market area and the
actual current availability of those businesses. It further concluded that these disparities cannot be
explained solely, or even mostly, by differences between DBE and non-DBE business populations
in factors untainted by discrimination, and that these differences therefore give rise to a strong
inference of the presence of discrimination.

Based on these findings, the Study recommended that WSDOT augment its race-neutral
initiatives, including reviewing surety bonding and insurance requirements; increasing outreach to
DBESs and other small firms; create a WSDOT business development program; adopt a small
business target market program; improve data collection and retention procedures; and increase
DBE Program administration resources and commitment.

D. Public Notice of Disparity Study Report, Public Notice of Reasons for Requesting
Waiver, and Initial Request for Waiver Submitted in 2014



Mr. Dan Mathis
November 9, 2015
Page 12

In June 2013 WSDOT held public meetings throughout the state to discuss the Disparity Study
Results, including the waiver request. These occurred at the following locations:

June 18, 2013 — North Seattle
June 19, 2013 - Yakima

June 20, 2013 - Spokane

June 24, 2013 - Webinar

June 25, 2013 — Vancouver
June 26, 2013 — South Seattle
June 27, 2013 - Tacoma
January 7, 2014 — Spokane
January 9, 2014 - North Seattle
January 13, 2014 — Tacoma

During and afier the study process WSDOT met on numerous occasions with groups such as
Tabor 100, the National Association of Minority Contractors, Women’s Transportation Seminar
and other members of the DBE Advisory Group. On January 23, 2014 WSDOT met with
stakeholder organizations such as the Women in Highway Construction to discuss the proposed
waiver. See Disadvantaged Business Enterprise (DBE) Program Proposed Amended Three-Year
Overall Goal & Methodology for Federal Fiscal Years 2014 and 2015 through 2017 available at:
www.wsdot.wa.gov/EqualOpportunity/DisparityStudy/default.htm..

WSDOT requested a waiver by letter dated March 28, 2014, available at:
www.wsdot.wa.gov/EqualOpportunity/DisparityStudy/default.htm. attached. On October 20,
2015, FHW A requested that WSDOT amend and re-submit its request for a waiver; this document
is WSDOT’s submission of the amended request.

II. CONCLUSION: WSDOT’S REQUEST FOR A WAIVER IS CONSISTENT WITH
THE PURPOSE AND CRITERIA OF 42 CFR § 26.15.

Therefore, WSDOT hereby requests pursuant to 49 CFR §26.15(b) a waiver of the prohibition on
sub-dividing goals into a group-by-group set of percentages. See 49 CFR § 26.51(e)(4) ("Your
contract goals must provide for participation by all certified DBEs and must not be subdivided into
group-specific goals.")

Based on the 2012 Disparity Study analyses and recommendations, WSDOT requests to limit its
use of DBE contract goals to the following groups: Black American-, Asian Pacific American-,
Subcontinent Asian American-, Hispanic American-, and Native American-owned DBE
businesses, including women-owned businesses that also fall within one of the above categories.

As a result of the waiver, WSDOT would not consider non-Hispanic white WBE businesses as
being eligible on a statistical basis for the presumption of disadvantaged status concerning DBE
contract goals at this time. If a specific non-Hispanic white woman-owned firm has evidence on an
individualized basis that it has been socially and economically disadvantaged for purposes of
attempting to conduct business in industries and markets in which WSDOT participates with
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respect to public contracting, then such a firm would still have the option of applying for
certification under 49 CFR § 26.61(d), 26.67(d) and Appendix E. WSDOT’s waiver request
complies with all applicable laws and program requirements. Approval of the waiver will also be
consistent with WSDOT's implementation of the Federal DBE Program in a narrowly tailored
manner.

WSDOT asserts that this approach will achieve the objectives of 49 CFR Part 26. In addition, this
request for a waiver conforms to the guidance from the USDOT's General Counsel on responding
to the opinion of the United States Court of Appeals for the Ninth Circuit in Western States
Paving.

If you have any questions regarding this submission, please contact Mike North at 360.705.7095
or NorthM @ wsdot.wa.gov.

Sincerely,

Lynn Mn%

Secretary of Transportation
LP:jd

cc: Roger Millar, WSDOT
Mike North, WSDOT





