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WSDOT DISADVANTAGED BUSINESS
ENTERPRISE PROGRAM:

Quarterly progress report to FHWA, March 2016

OVERVIEW

The Washington State Department of Transportation
(WSDOT) provides quarterly progress reports to the
Federal Highway Administration (FHWA) on both proj-
ect and program-level Disadvantaged Business Enter-
prise (DBE) participation, pursuant to the Conciliation
Agreement between FHWA and WSDOT, executed on
March 20, 2014.

This quarterly report includes progress updates for both
the Alaskan Way Viaduct (AWV) Bored Tunnel project
and WSDOT’s statewide DBE program. The participa-
tion and other data included in this report represents
information verified through January 31, 2016; other
activities noted reflect work performed through mid-
March 2016.

Improving Oversight, Expanding Opportunities:

WSDOT conducted an updated analysis of the race,
ethnicity and gender of the DBE firm owners working
on the AWV project. This information is provided
below:

106 DBEs

Native American
4
Hispanic
10

African American
29
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PROGRESS AT A GLANCE
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The Original Contract DBE Goal was established
when the project was awarded.

The Contract DBE Participation Requirement is a
condition of Change Order 91.

The Current DBE Commitments illustrates the total
value of contracts awarded to DBEs.

The Current Amount Paid to DBEs is the total
amount paid as of January 31, 2016.

The Current Verified DBE Participation
demonstrates payments that have been audited
following rigorous verification procedures (reviewing
cancelled checks, verifying firms are certified for

the work they are performing, federal counting
rules, etc.) to ensure payments can count toward the
Contract DBE Participation Requirement.



Agency Progress

Thus far for FFY 2016 (October 1, 2015 through Febru-
ary 29, 2016), WSDOT (Local Programs, Consultant Ser-
vices and HQ Construction) has attained 12.6 percent
in DBE commitments (condition of award goals 12.45
percent; voluntary participation 0.15 percent) and 9.9
percent in payments on closed contracts.
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Seattle Tunnel Partners (STP) Efforts to Achieve
DBE Contract Goal

This report constitutes the March 2016 FHWA
Quarterly DBE Progress Report for the SR 99 Bored
Tunnel Design-Build contract. This section summarizes
DBE progress on the SR 99 Tunnel contract for the
period of November 1, 2015, to January 31, 2016.

A detailed summary of changes between STP DBE
Progress Report #56 and Progress Report #59 can be
found in Exhibit A.

STP monthly DBE Progress Reports #57, #58, and

#59, were verified following the monthly verification
procedures, approved by FHWA. WSDOT's verification
of STP’s DBE Progress Report #59 can be found in
Exhibit B, as a reference document. This document is
being provided for comparative purposes with STP DBE
Progress Report #56, which was previously submitted
to FHWA under the December 2015 FHWA DBE
Quarterly Progress Report.

° A Summary of DBE Progress to Date can be found
on the graph in Exhibit C.

° The graphic included in this attachment indicates
overall progress to date, both prior to and after the
October 31, 2013, FHWA Title VI Investigative
Report.

° The aforementioned graphic also indicates how the
Design-Build Contractor is progressing against the
$96 million DBE participation requirement, which
was established by Contract Change Order #91,
executed on March 19, 2014, in conjunction with
the WSDOT/ FHWA Conciliation Agreement, dated
March 20, 2014.

° A summary of progress since September 30, 2014,
is provided in the table below:

Summar PR #30, dated | PR #59, dated Progress
¥ 9/30/2014 2/29/2016 J

Contract DBE $91,200,000 | $96,000,000 N/A
Participation
Requirement
Current DBE $25,807,559 $104,802,500 $78,994,941
Commitments (Awards)
Current Total Amount $20,131,885 $94,529,388 $74,397,503
Paid to DBEs
Current DBE $7,478,042 $74,417,212 $66,939,170
Participation
Number of DBE 104 194 90
Contracts
Number of DBE Firms 77 106 29

[0}

DBE Subcontracting Oversight Committee. Between
November 1, 2015, and January 31, 2016, STP
continued to report on procurement efforts at the
Committee meetings.

° STP submitted their quarterly DBE Action
Plan, dated January 28, 2016, documenting
their approach to DBE goal attainment on the
project. The plan provided anticipated upcoming
contracting opportunities where STP will work to
maximize DBE participation. Remaining contracting
opportunities are broken down by scope, estimated
dollar value, and timeframe the work is anticipated
to be available.

° During the months of November and December,



STP continued to make progress on executing and
implementing a first-tier DBE Trucking Rotation,
with 11 small, DBE trucking firms. Progress
continued regarding a sealant subcontract and
procuring a fueling subcontract.

° During the month of January 2016, STP did not
present new procurements at the Subcontracting
Oversight Committee meeting. However, they
continued to make progress on executing a DBE
subcontractor regarding sealant.

STP DBE Communications. STP’s DBE Progress
Report #56, submitted with the September 2015
FHWA DBE Report, documented outreach through
December 2015. STP’s DBE Progress Report #59 for
January 2016, reports the following outreach events
(See Exhibit B, Attachment #1):

° On January 7, 2016, STP attended the National
Association of Minority Contractors of Washington
(NAMC) meeting to provide project updates and
information on upcoming opportunities.

° On January 15, 2016, STP attended the
Washington Construction Design & Entrepreneurs
(CDE) meeting and networked with minority and
women owned businesses.

° January 30, 2016, STP attended the Tabor
100 General Membership meeting to provide
project updates and information on upcoming
opportunities.

° On February 4, 2016, STP attended the NAMC
meeting to provided project updates and
information on upcoming opportunities.

° On February 19, 2016, STP attended the CDE
meeting and networked with minority and women
owned businesses.

° On February 27, 2016, STP attended the Tabor
100 General Membership meeting to provide
project updates and information on upcoming
opportunities.

° On March 3, 2016, STP presented at the NAMC
meeting and provided project updates and
information on upcoming opportunities.

° On March 10, 2016, STP purchased a booth and
sponsorship for the Alliance Northwest Conference
and Tradeshow. This event historically draws
attendance of several hundred people, which
include many small, minority and women owned
businesses.

° On March 11, 2016, the Northwest Mountain
Minority Supplier Development had a Council
Meeting. STP attended this event and networked
with minority and women owned businesses.

° On March 18, 2016, STP attended the CDE
meeting and networked with minority and women
owned businesses.

° On March 24, 2016, STP attended WSDOT
Community meeting and networked with minority
and women owned businesses.

° On March 26, 2016, STP attended the Tabor
100 General Membership meeting to provide
project updates and information on upcoming
opportunities.

WSDOT DBE Outreach. Outreach activities
performed by the WSDOT AWV HQ DBE
Administrator for the AWV Replacement Program,
January 1, 2016 through March 14, 2016, included:

° On January 7, 2016, the AWV HQ DBE Program
Administrator attended the NAMC monthly
meeting.

° On January 21, 2016, the AWV HQ DBE
Program Administrator attended the Connecting
Washington Open House and met with multiple
local firms.

° On January 30, 2016, the AWV HQ DBE Program
Administrator attended the Tabor 100 General
Membership meeting to provide project updates
and information on upcoming opportunities.



° On February 16, 2016, the AWV HQ DBE Program #57 and #58.

Administrator attended the Seattle Chapter, Society Worksite Monitoring. During the period of

for Design Administration meeting and met with November 2015 through January 2016, the following

local architectural and design firms. activities occurred:
° On February 27, 2016, AWV HQ DBE Program
Administrator attended the Tabor 100 General

Membership meeting to provide project updates

° There were 44 on-site reviews performed; eight in
November, 16 in December, and 20 performed in

January.
and information on upcoming opportunities.

The DBE labor hours were reported as follows for each
° On March 3, 2016, the AWV HQ DBE

Administrator attended the NAMC monthly

month in this quarterly report:

November December January
meeting. Total Hours
3,956.75 4,760.25 5,295.50
° On March 3, 2016, the AWV HQ DBE Reported:
) . Total Hours
Administrator attended First Thursday World Cortifiod 414350 4561.50 5.296.00
Charities. First Thursday’s mission is to represent Payroll:

minority businesses in the local community and ° Discrepancies between Total Hours Reported and

met with local minority businesses. Certified Payrolls can be attributed to differences

° On March 10, 2016, the AWV HQ DBE Program in reporting periods by the contractor and/or
Administrator attended the Alliance Northwest contractors not submitting paperwork in a timely
Conference and met with multiple DBE firms. fashion. Thus, STP will continue to work with their

° During this reporting period the AWV HQ DBE subcontractors to ensure labor hours are reported

Program Administrator performed targeted in a timely and efficient manner.

outreach to DBE firms regarding a concrete ° Monetary commitments. A comparison of STP
demolition and hauling contract opportunity. Progress Report #56, as reported in the December
2015 FHWA DBE Report, and Progress Report #59
(see Exhibit A: Attachment #1) is as follows:

° During this reporting period the AWV HQ DBE
Program Administrator outreached to and assisted

a DBE firm in acquiring additional NAICS codes for
potential contracting opportunities on the AWV Summary PRI#56 PR#59 Progress
project. g"”t.r".”t DBE $96,000,000.00 | $96,000,000.00 N/A
articipation
Requirement
Certification of Monetary Commitments Current DBE $102,563,013.14 | $104,802,500.05 |  $2,239,486.91
Commitments
°  Verified DBE Participation: AWV Project staff Current Total $90,965,249.30 | $94,529,388.05 |  $3,564,138.75
Amount Paid to
followed the Monthly DBE Progress Report DBEs
Verification Procedures in performing the g:rr;ec?;aziﬁ $70997,838.58 |  $74.417211.77 |  $3,419,373.19

verification of the $104.8 million in STP claimed
commitments and $74.4 million in claimed
participation reported by STP in Progress Report
#59. (See Exhibit B: Memorandum, Validation STP
Monthly DBE Progress Report #59). This process
was also followed to validate STP Progress Reports



Utilization, Prompt Payment and Retainage

° STP Progress Report #59 stated that the number
of DBE subcontractors working on the project grew
to 106 DBE firms, which are four more than the 102
reported in Progress Report #56.

° The total number of subcontracts increased from
179 reported on Report #56 to 194 reported on
Report #59.

° Comparing Report #59 to Report #56 resulted in
the following changes:

e 57 Commitment changes totaling a
$2,239,486.91 increase. (Exhibit A: Attachment
#2)

e 63 Invoiced to Date changes totaling a
$3,656,238.22 increase. (Exhibit A: Attachment
#3)

e 47 Payments to Date changes totaling a
$3,564,138.75 increase. (Exhibit A: Attachment
#4)

e 52 DBE Amount (as amended) changes totaling
a $3,419,373.19 increase. (Exhibit A: Attach-
ment #5)

° The status of contracts and associated retainage
may be found in Exhibit B: Attachment #6: List of
DBE Subcontracts.

Monitoring and Investigation of Complaints
Regarding DBE Participation
° Prompt Payment Issue Update. During this reporting

period there were three prompt payment issues
raised:

1. A third-tier survey and site monitoring firm
had not been paid for the months of October,
November and December 2015 due outstanding
documentation from a higher-tier.

° The subcontractor has now been paid for
October and November, with the December’s

payment being processed.

2. A fourth-tier electrical supply and installer had
not been paid for work performed in September,
October and November of 2015. The initial review
indicated possible contract termination as the
cause. WSDOT staff requested payment history
to determine why payment delays were occurring.
This case is still under review.

© Starting in February 2016, multiple payments
have been made to this DBE’s suppliers and
subcontractors totaling $722,650. WSDOT
continues to work with the Design-Builder to
research payment history for the previous year.

3. A fourth-tier DBE electrical supply and installer
raised a prompt payment concern to the Office of
Equal Opportunity at the end of February.

° WSDOT and the AWV HQ DBE Program
Administrator are working with the Design-
Builder to research and resolve the issue.

° Support Services.

It was previously reported that the AWV HQ DBE
Program Administrator was working with the Office

of Equal Opportunity (OEO) on developing a scope

of work with the Washington Procurement Technical
Assistance Center as part of the implementation of a
support services model for the AWV project. The Scope
of Work document has been completed and reviewed
by appropriate OEO staff and the Attorney General’s
Office.

° The Support Service Contract was signed in
late December and the contract has been fully
executed and implemented.

° The AWV HQ DBE Program Administrator has
begun referring DBEs to support services for
assistance on a specific Request for Proposal that is
presently out for bid.



WSDOT DBE Program Level Progress

DBE Monitoring Processes and Procedures:

° WSDOT is in the process of negotiating the scope
of work for the next DBE Program Disparity Study.

° During January, WSDOT released a Construction The scope of work was shared with the DBE

Contract Progress Payment Reporting System. This
tool allows users to view the progress payments
made to date on any active WSDOT contract. For
more information, please visit:

During February through April, OEO and HQ
Construction hosted the annual Statewide External
Civil Rights Program training. This training
occurred statewide with 19 sessions for internal
staff (WSDOT and Local Agency) and external
stakeholders. Topics of discussion included:

e DBE Program

e Equal Employment Opportunity Program

e On-the-Job Training Support Services Program
e Title VI Program

e USDOT's Bonding Education Program and
Short-Term Lending Program

e DBE Certification
e Tribal Requirements

HQ Construction and OEO developed a prompt
payment and other complaint tracking log. This log
was developed to assist in quickly resolving prompt
payment and other complaints. The log was shared
with the DBE Advisory Group on March 1, 2016,
and revisions were made from input provided. HQ
Construction and OEO are developing a process
for ensuring all complaints are responded to in a
timely fashion.

WSDOT has implemented a more aggressive
Minority, Small, Veteran and Women Owned
Business Enterprise Program (

). This is an interim program as WSDOT
further researches the legality of a mandatory
M/S/V/WBE Program.

Advisory Group and comments were requested by
March 11, 2016. It is anticipated that a contract will
be in place by the end of March or early April 2016.

On March 3, 2016, WSDOT OEO submitted a letter
to USDOT General Counsel requesting a status
update on the waiver request submitted. This letter
is attached as Exhibit D.

DBE Support Services and Outreach:
° The newly appointed Director of OEO and other

OEO staff attended the Tabor 100 and NAMC
monthly meetings.

On January 14, 2016, the Business Development
Advisor attended a Business Plan Writing class at
the Tacoma Small Business Incubator to discuss the
services available through DBE Support Services.

On January 19, 2016, the new online Construction
Contract Progress Payment Reporting System tool
was highlighted on

On January 21, 2016, WSDOT hosted a
Connecting Washington Event. It was an excellent
opportunity for transportation contractors,
subcontractors and consultants to learn more
about the Connecting Washington projects and
program opportunities planned for the next six
years. WSDOT partnered with the following
organizations on the event:

e American Council of Engineering Companies
e Associated General Contractors
e National Association of Minority Contractors

e Northwest Mountain Minority Supplier
Development Council

e Native Procurement Technical Assistance
Center

e Office of Minority & Women's Business


https://remoteapps.wsdot.wa.gov/construction/project/progress/
https://remoteapps.wsdot.wa.gov/construction/project/progress/
http://www.wsdot.wa.gov/EqualOpportunity/PoliciesRegs/mwbe.htm
http://www.wsdot.wa.gov/EqualOpportunity/PoliciesRegs/mwbe.htm
http://wsdotblog.blogspot.com/2016/01/how-contractors-can-double-check.html

Enterprises
e Procurement Technical Assistance Center
e Tabor 100
e Washington Asphalt Paving Association

e  Women's Transportation Seminar - Advancing
Women in Transportation

This event was well attended by approximately 350
individuals.

° On January 29, 2016, the Business Development
Advisor attended the Association of General
Contractors Administrative Team meeting to
discuss the DBE Supportive Services Program and
build relationships to enhance service delivery and
networking capabilities for DBEs.

° On February 4, 2016, WSDOT hosted an
Introduction to WSDOT Consultant Contracts
class. Topics of discussion included Consultant

Services Office role within WSDOT, regulations for

A&E contracting, procurement requirements for
A&E services, qualification based selection, rate
approval process, FAR compliance and options,
Safe Harbor Program and resources. This class
was attended by approximately 40 individuals. In
a follow up survey of attendees 100 percent of
respondents ranked the course as either good or
excellent.

° On February 25, 2016, OEO staff attended
the Quarterly Comparing Notes meeting with
Sound Transit, City of Seattle, the Department
of Enterprise Services, Office of Minority and
Women's Business Enterprises, King County and
other government entities to discuss current and
future issues, events and other efforts participants

are undertaking.

The newly appointed Director of the OEQO is
increasing WSDOT's emphasis on community
engagement and transparency within the DBE
Program. This DBE Advisory Group now meets
monthly with standing agenda items such as
prompt payment, DBE participation, the Disparity
Study, and other issues important to the DBE
community. WSDOT has invited representatives
from six additional organizations to increase
perspectives and input gathered. The first meeting
occurred on March 1, 2016, and will occur regularly
on the first Tuesday of each month.

During March, a DBE Program Newsletter was
developed and distributed (attached as Exhibit E).

On March 10, 2016, the Business Development
Advisor attended the Alliance Northwest
Conference to discuss the DBE Support Services
Program and the benefits of certification with small
minority and women owned firms.

Beginning on March 24, 2016, the OEO will be
hosting statewide Community Meetings to discuss
the DBE Program, DBE Support Services and On-
the-Job Support Services and provide the public an
opportunity to provide feedback on how we can
improve service delivery. The flyers are attached as
Exhibit F.

Regional staff are planning Connecting Washington
Open Houses throughout the state with assistance
provided by OEO. These events are being planned
to start in late March.



EXHIBITS:

EXHIBIT A: Summary of DBE Progress Changes between
STP DBE Progress Report #56 and #59.

Attachment #1, Summary of Comparison
between DBE Progress Report #56 and #59

Attachment #2, Comparison of DBE Progress
Report #56 and #59 DBE Commitment
Validation

Attachment #3, Comparison of DBE Progress
Report #56 and #59 DBE Invoice to Date
Validation

Attachment #4, Comparison of DBE Progress
Report #56 and #59 DBE Total Payments
Validation

Attachment #5, Comparison of DBE Progress
Report #56 and #59 DBE Participation
Validation

EXHIBIT B: Memorandum, Validation STP Monthly DBE
Progress Report #59

Attachment #1, STP DBE Progress Report No.
59, January 2016

Attachment #2, DBE Commitment Validation
Attachment #3, DBE Invoice to Date Validation
Attachment #4, DBE Total Payments Validation

Attachment #5, DBE Amount (as amended)
Validation

Attachment #6, List of DBE Subcontracts

Attachment #7, DBE Certified Payrolls Hours
Verification, January 2015

EXHIBIT C: Graph of DBE Progress to Date
EXHIBIT D: Waiver Status Request
EXHIBIT E: DBE Program Newsletter
EXHIBIT F: Community Meeting Flyers

Americans with Disabilities Act (ADA) Information: This material can be made available in an alternate format by emailing the Office of Equal
Opportunity at wsdotada@wsdot.wa.gov or by calling toll free, 855-362-4ADA(4232). Persons who are deaf or hard of hearing may make a
request by calling the Washington State Relay at 711.

Title VI Statement to Public: It is the Washington State Department of Transportation’s (WSDOT) policy to assure that no person shall, on
the grounds of race, color, national origin or sex, as provided by Title VI of the Civil Rights Act of 1964, be excluded from participation in,
be denied the benefits of, or be otherwise discriminated against under any of its federally funded programs and activities. Any person who
believes his/her Title VI protection has been violated, may file a complaint with WSDOT’s Office of Equal Opportunity (OEO). For additional
information regarding Title VI complaint procedures and/or information regarding our non-discrimination obligations, please contact OEQ’s
Title VI Coordinator at (360) 705-7082.

16-03-0145
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EXHIBIT A

SR 99 Bored Tunnel Design-Build Contract

Summary of DBE Progress Changes - STP DBE Progress Report #56 vs #59

































EXHIBIT B

SR 99 Bored Tunnel Design-Build Contract

Validation of STP DBE Progress Report #59






March 9, 2015

Page 2

STP reported an increase of $281,609.00 in DBE participation for trucking. This
increase in trucking was associated with work performed by Savage Logistics, OMA
Construction Inc., Maks Dump Truck, Ponglia Trucking Inc., Tan Trucking and Trinity
Development. The trucking records were verified following the verification process, as
approved by FHWA.

No new DBE subcontractors were added under this Report. The following existing
DBE subcontractors received new work under this report:
¢ Sundancer Electric (LT to US Electric)

The current status of the DBE Subcontracts, regarding start dates, end dates, and
retainage release dates may be found in Attachment #6.

A review of payroll reports showed the total hours reported on verified Certified
Payrolls were 5,296 hours. This was 0.5 hours more than the 5,295.5 hours reported by
the contractor. The under-reporting of 0.5 hour was by Savage Logistics. This under-
reporting can be attributed to the reporting cycle that subcontractors utilize, which does
not correspond to the calendar month used in Certified Payroll. The breakdown, by skill
craft, may be found in Attachment #7: DBE Labor Hours Validation

Conclusion:
STP’s Report No. 59 is acceptable.

The STP Binder for Report No. 59 was helpful for validating the invoiced and payment
information, as well as a good portion of the commitments. However, in order to verify
several commitment amounts it was necessary to review the STP files in order to
complete validation documents.

Attachments:

1. STP DBE Progress Report No. 59

2. DBE Commitment Validation

3. DBE Invoiced to Date Validation

4. DBE Total Payments Validation

5. DBE Amount (as amended) Validation

6. Status of DBE Subcontracts

7. DBE Certificd Payroll Hours Verification
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January 15 2016, Washington Construction Design & Entreprencurs (CDE)
STP attended the CDE meeting and networked with minority and women owned businesses.

January 30, 2016, Tabor 100 General Membership Meeting ‘
STP attended the Tabor 100 meeting and provided project updates and information on upcoming
opportunities.

Planned February Outreach

February 4, 2016, National Association of Minority Contractors of Washington (NAMC WA)
STP attended the NAMC meetimg and provided project updates and information on upcoming
opportunities.

February 19,2016 Washington Construction Design & Entrepreneurs (CDE)
STP attended the CDE meeting and networked with minority and women owned businesses.

February 27, 2016, Tabor 100 -General Membership Meeting
STP attended the Tabor 100 meeting and provided project updates and information on upcoming
opportunities.

Planned March Outreach

March 3, 2016, National Association of Minority Contractors of Washington (NAMC WA)
STP plans to present at the NAMC meeting and provide project updates and information on upcoming
opportunities.

March 10, 2016, Alliance NW 2016 - Meeting :

STP has purchased a booth and sponsorship for the Alliance Northwest conference and tradeshow.
This event historically draws attendance of several hundred people, which include many small,
minority, and women owned businesses.

March 11, 2016, Northwest Mountain Minority Supplier Development Council Meeting
STP plans to attend the NMMSDC and network with minority and women owned businesses.

March 18, 2016, Washington Construction Design & Entrepreneurs (CDE)
STP plans to attend the CDE meetmg and network with minorify and women owned businesses.

March 22, 2016, WSDQT Event at Newholly Park
STP plans to attend the WSDOT meeting and network with minority and women owned businesses.

March 26, 2016, Tabor 100 General Membership Meeting
STP plans to attend and provide project updates and upcoming opportunities.

Seattle Tunnel Partners | DBE Progress Report |
As referenced in Design-Build Contract Appendices | Appendix &


























































EXHIBIT C
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SR 99 Bored Tunnel
STP DBE Progress Report #59, Through January 2016

$104.8 million, commitments to DBEs

/

$91.2 million, 8% DBE goal at Award

$96 million, by Change Order 91 /

$94.5 million, total payments to DBEs

$86.3 million, STP adjusted Commitments

$74.4 million, STP claimed DBE payments

3/2011

4/2011

$19.7 million, 1.73% DBE Goal attainment

=$91.2 M Goal (8% goal at award)
== $96 M requirement C.0. #91
7.5 million, 0.66% DBE Goal attainment
? ? e STP Commitments to DBEs

== STP Adjusted Commitments to DBEs
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=== STP Claimed Payments to DBEs

[FHWA Report Released, 11/1/2013

Change Order #91 executed, 3/19/2014
Conciliation Agreement approved, 3/20/2014




EXHIBIT D

Washington State Transportation Building
- 310 Maple Park Avenue S.E.
'7’ Department of Transportation PO. Box 47300
Olympia, WA 98504-7300
360-705-7000
TTY: 1-800-833-6388
www.wsdol.wa.gov
March 3, 2016

Ms. Kathryn B. Thomson, General Counsel
United States Department of Transportation
1200 New Jersey Avenue, Southeast
Washington, D.C. 20590

Re: Request for Waiver to Remove Women-Owned Businesses as a Presumptive Category in
the Washington State Department of Transportation’s USDOT Disadvantaged Business
Enterprise Participation Goals

Dear Ms. Thomson:

On March 28, 2014, the Washington State Department of Transportation (WSDOT) submitted a
Disadvantaged Business Enterprise (DBE) Goal and Methodology document accompanied by a
waiver request under 49 Code of Federal Regulation (CFR) Part 26.15, to exclude women-
owned businesses from being designated as a presumptive DBE category (see first waiver
request, attached). The Goal and Methodology document and the waiver request were supported
by a WSDOT 2012 DBE Program Disparity Study conducted by BBC Research & Consulting.

On May 14, 2015, the United States Department of Transportation (USDOT) approved the Goal
and Methodology document, yet USDOT took no action on the waiver. On October 20, 2015,
the Federal Highway Administration (FHWA) asked WSDOT to submit a revised waiver
request, with additional information that was contained in the Executive Summary of the DBE
Program Disparity Study. WSDOT submitted its request for a revised waiver on November 9,
20135 (see second waiver request, attached).

WSDOT is pursuing the waiver in light of the decisions in Associated Gen. Contractors of Am.,
San Diego Chapter, Inc. v. California Dep’'t of Transp., 713 F.3d 1187 (9th Cir. 2013) and
Western States Paving v. WSDOT, 407 F.3d 983, 996-1002 (9th Cir. 2005). As these decisions
note, the focus of the DBE program should be on those groups that are actually suffering
discrimination in the transportation industry. If the statistical evidence does not support an
inference of discrimination, the state highway agency should seek a waiver.

Nearly two years have passed since WSDOT first asked for a waiver. USDOT approved the
Goal and Methodology nearly a year ago, yet USDOT has not issued its decision regarding the



Ms. Kathryn B. Thomson, General Counsel

March 3, 2016
Page 2

waiver. WSDOT continues to wait on USDOT’s action on a decision that is of the utmost
importance to the Department and the contracting community. Last federal fiscal year alone
WSDOT awarded 49.4%, or $24.5 million, of its DBE commitments to women- owned DBEs
(that do not otherwise have DBE certification for another presumptive category).

It is my understanding that USDOT is questioning the waiver, based on a perceived need to
evaluate a larger sample size of contracting data: USDOT seems to be demanding that the
waiver request must be supported by five years of data. WSDOT contends that this new “five
year rule” is not a fair criteria for USDOT to apply when neither the existing federal regulations
nor the Transportation Research Board Disparity Study Guidance document specifies a
particular sample size of data that would be necessary to support a waiver request.

Businesses owned by individuals who are disadvantaged under the criteria of 49 CFR Part 26
may lose opportunities to compete for highway construction contracts in Washington State due
to USDOT’s delay in deciding the waiver request. USDOT has already approved the DBE
Program Disparity Study by allowing WSDOT to use its availability and other factors in
implementing the Goal and Methodology.

We respectfully request you share with us a timeline for your final decision.

If you have any question, please contact me at (360) 705-7095.

Director of the Office of Equal Opportunity
Washington State Department of Transportation

Attachments: Original Waiver Request March 28, 2014
Revised Waiver Request November 9, 2015

cc: Roger Millar, WSDOT
Irene Rico, FHWA
Martha Kennly, FHWA
Dan Mathis, FHW A
Jodi Petersen, FHWA
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DBE NEWS

Earl Key Joins WSDOT as the Director
of the Office of Equal Opportunity

Following an extensive recruitment, the
Washington State Department of Transportation
is pleased to announce it has selected Earl Key
to serve as the director of the Office of Equal
Opportunity (OEQO). Earl is an experienced lawyer,
advisor and advocate who has been recognized for
his work to improve minority representation, equal
opportunity hiring and compliance. Earl’s history
includes starting his own law firm, and working
for the Mayor of Niagara Falls as chief compliance
officer to evaluate, restructure and rebuild the city’s equal opportunity policies
and to investigate civil rights as legal counsel for the Human Rights Commission.
Earl has also worked for the Washington State Attorney General’s Office,
representing more than 15 agencies regarding collective bargaining, contract
interpretation, grievance procedures, investigations, discipline and unfair labor
practices. Earl earned his Bachelor of Science in Criminal Justice and Juris
Doctor from the University of Nebraska and his Master of Laws from the State
University of New York at Buffalo.

“I am excited to be the director of the OEO and look forward to helping WSDOT
create a culture of inclusion and equality for minorities, women and other
socially and economically disadvantaged individuals.” Earl has been in the OEO
for just a short while, but has identified his priorities for 2016, they are:

¢ Increasing community involvement to create an atmosphere of collaboration
and trust.

e Conducting a comprehensive, engaging and transparent Disadvantaged
Business Enterprises Program Disparity Study.

e Providing more opportunities for minorities and women on all WSDOT

projects, with a special emphasis on our new Connecting Washington Program.
If you have any suggestions on how WSDOT can continue to improve our DBE,
or other civil rights programs, please let Earl know. He can be reached at
KeyE@wsdot.wa.gov or 360-705-7095.

March 2016
QUARTERLY EDITION

Upcoming
community
meetings

The OEO will be hosting
community meetings,
the first is scheduled for
March 24th in Seattle.
For more information,
please visit:

http://bit.ly/1603220EO

New tool to help
small businesses

WSDOT is helping small
businesses with a new
online payment reporting
system that reports when
and how much prime
contractors have been
paid. This system allows
businesses to monitor
payments to prime
contractors on WSDOT
construction projects so
they know when they can
anticipate payment.

WSDOT has a $16 billion
transportation package
over the next 16 years.
For more information
visit: www.wsdot.wa.gov/
Projects/Funding/CWA



Because You Asked...

Question: Whatis WSDOT’s DBE participation for the last year?

Answer: WSDOT exceeded two of three DBE performance
goals during Federal Fiscal Year (FFY) 2015. The overall goal

for each measure is 11.6%. Across the agency, 11.7% of work
on WSDOT projects is committed to DBE firms. Utilization of
completed contracts came in at 6.2%. Analysis determined that

participation in the SR 104 Hood Canal Bridge Replacement

Project, which began many years before WSDOT’s increased efforts
to utilize DBE firms, is the primary factor in the lower utilization
for completed contracts. Payments on ongoing contracts, a newly-

developed FHWA reporting requirement, were at 15.5% for FFY

2015. Because this is new, there are no figures for FFY 2014.

Disadvantaged Business Enterprise Program Goal

16
15.5%
14
14.1%
12 _ — —_— -
10 11.4% }
11.6% Overall Goal

8

6 6.2%

4

2

0

FFY 2014

. Awards & Commitments

FFY 2015

Payments on
Ongoing Contracts

Utilization for
Completed Contracts

Agency-wide processes and procedures have been implemented to ensure the established DBE participation goals for

current and future projects are in alignment with expectations as established in a conciliation agreement, regulations and

internal processes and procedures.

Question: Whatis the difference between the WSDOT DBE Disparity Study and the Statewide Disparity Study?

Answer: One study will analyze the Washington State Department of Transportation’s DBE program and the other study will

analyze state spending in non-transportation related construction and procurement:

DES Statewide

Purpose

WSDOT Disparity Study

Evaluate availability compared to utilization
of DBE on WSDOT federal aid and state
funded construction and consulting projects
to determine if disparity exists. Disparity has
to be evaluated for each presumptive group
to implement the DBE Program in a narrowly
tailored fashion.

Disparity Study
Evaluate availability compared to utilization for multiple
types of state contracts and procurements. Scope is
still being determined with help of an advisory group.
Will provide a factual foundation that Washington
can use to help ensure that all state agencies are using
procurement policies and processes that result in fair
and equitable outcomes.

Requirement

Legal Requirement

Commitment of Governor Inslee

Expected Overall DBE Goal and DBE Program Better insight into state spending patterns. Improved

Outcome Implementation Improvements procurement practices and improved participation
outcomes.

Status Negotiating Contract Developing Request For Proposals (RFP)

Consultant Colette Holt & Associates To Be Determined

Contact DisparityStudy@wsdot.wa.gov BusinessDiversity@des.wa.gov

Americans with Disabilities Act (ADA) Information: Accommodation requests for people with disabilities
can be made by contacting the WSDOT Diversity/ADA Affairs team at wsdotada@wscdot.wa.gov or by calling
tall-free, 855-362-4ADA (4232). Persons who are deaf or hard of hearing may make a request by calling the

Washington State Relay at 711

Title VI Statement to Public: Itis the Washington State Department of Transportation's palicy to assure that no person shall, on the grounds of race,
color, national origin or sex, as provided by Title VI of the Civil Rights Act of 1964, be excluded from participation in, be denied the benefits of, or be otherwise
discriminated against under any of its federally funded programs and activities. Any person who believes his or her Title VI protection has been violated, may file

a complaint with WSDOT's Office of Equal Opportunity. For additional information regarding Title VI complaint procedures and/or information regarding our non-
discrimination obligations, please contact OEQ’s Title VI Coordinator at (360) 705-7082.

16-02-0100
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Washington State Department of Transportation’s
Office of Equal Opportunity

WHAT CAN WE DO TO BETTER SERVE YOU?
COMMUNITY MEETING

WHO:

This event is for individuals - particularly minorities, veterans and women - interested in working with
WSDOQOT as a contractor or consultant; and those who are interested in working in the highway construction
trades.

Community, trade and faith-based organizations that are interested in applying for grant funds to assist
individuals, specifically minorities and women, in obtaining careers in the highway construction trades.

WHAT:
This event is to help you understand the services we provide and for us to learn how we can better serve
you. Learn how you can benefit from WSDOT Equal Opportunity Programs:

On-the-Job Training Support Services

Disadvantaged Business Enterprise Program

Disadvantaged Business Enterprise Support Services Program
Minority, Women, Small and Veteran Owned Business Program

Also, meet WSDOT’s Office of Equal Opportunity’s new director, Earl Key.

WHEN:
5to 8 p.m., Thursday, March 24, 2016

WHERE:

NewHolly Gathering Hall

7054 32nd Avenue South, Seattle

Accessed by Transit Route # 36 Downtown to Othello Station or Link Light Rail to Othello Station

HOW:
Please register by visiting: http://bit.ly/1603220EQ

For more information please call toll free (888) 259-9143 or email DBESS@wsdot.wa.gov.

Americans with Disabilities Act (ADA) Information: This material can be made available in an alternate format by emailing the Office of Equal Opportunity at wsdotada@wsdot.wa.gov
or by calling toll free, 855-362-4ADA(4232). Persons who are deaf or hard of hearing may make a request by calling the Washington State Relay at 711.

Title VI Notice to Public: It is the Washington State Department of Transportation’s (WSDOT) policy to assure that no person shall, on the grounds of race, color, national origin or sex,
as provided by Title VI of the Civil Rights Act of 1964, be excluded from participation in, be denied the benefits of, or be otherwise discriminated against under any of its federally funded
programs and activities. Any person who believes his/her Title VI protection has been violated, may file a complaint with WSDOT'’s Office of Equal Opportunity (OEO). For additional
information regarding Title VI complaint procedures and/or information regarding our non-discrimination obligations, please contact OEQ’s Title VI Coordinator at (360) 705-7082.

16-02-0099
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Washington State Department of Transportation’s
Office of Equal Opportunity

WHAT CAN WE DO TO BETTER SERVE YOU?
COMMUNITY MEETING

WHO:

This event is for individuals - particularly minorities, veterans and women - interested in working

with WSDOT as a contractor or consultant; and those who are interested in working in the highway
construction trades. Community, trade and faith-based organizations that are interested in applying for
grant funds to assist individuals, specifically minorities and women, in obtaining careers in the highway
construction trades also should attend.

WHAT:
This event is to help you understand the services we provide and for us to learn how we can better serve
you. Learn how you can benefit from WSDOT Equal Opportunity Programs:

e On-the-Job Training Support Services
e Disadvantaged Business Enterprise Program
e Disadvantaged Business Enterprise Support Services Program

¢ Minority, Women, Small and Veteran Owned Business Program

Also, meet WSDOT'’s Office of Equal Opportunity’s new director, Earl Key.

WHEN, WHERE and HOW:

5 to 8 p.m., Wednesday, April 6 5 to 8 p.m., Wednesday, April 13

STAR Center - Discover Room WSDOT Southwest Region Headquarters
3873 S 66th St., Tacoma 11018 NE 51st Circle, Vancouver
Registration: http://bit.ly/1604060EO Registration: http://bit.ly/1604130EO

5 to 8 p.m., Thursday, April 21 5 to 8 p.m., Wednesday, April 27

South Central Region Headquarters WSDOT Eastern Region Headquarters
2809 Rudkin Road, Union Gap 2714 N Mayfair St., Spokane
Registration: http://bit.ly/1604210EO Registration: http://bit.ly/1604270EO

For more information please call toll free (888) 259-9143 or email DBESS@wsdot.wa.gov.

Americans with Disabilities Act (ADA) Information: This material can be made available in an alternate format by emailing the Office of Equal Opportunity at wsdotada@wsdot.wa.gov
or by calling toll free, 855-362-4ADA(4232). Persons who are deaf or hard of hearing may make a request by calling the Washington State Relay at 711.

Title VI Notice to Public: It is the Washington State Department of Transportation’s (WSDOT) policy to assure that no person shall, on the grounds of race, color, national origin or sex,
as provided by Title VI of the Civil Rights Act of 1964, be excluded from participation in, be denied the benefits of, or be otherwise discriminated against under any of its federally funded
programs and activities. Any person who believes his/her Title VI protection has been violated, may file a complaint with WSDOT'’s Office of Equal Opportunity (OEO). For additional
information regarding Title VI complaint procedures and/or information regarding our non-discrimination obligations, please contact OEO'’s Title VI Coordinator at (360) 705-7082.

16-03-0140





