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NEW CEs Effective Nov 5, 2014 (Final Rule Published 10-6-14) 
This rule does not exempt a project from compliance with other requirements (ESA, 106, etc.), tribal law, or restraints described in 23 CFR 771.117(a), 23 CFR 771.117(b), 23 CFR 117.118(a) or 23 CFR 771.118(b). 

Agency Applicable CFR New 
Subsection 

Description Intent Stated in Federal Register 60100 to 60116 

FHWA 23 CFR 771.117 (c)(24) Localized geotechnical and other investigation to provide information for preliminary design 
and for environmental analyses and permitting purposes, such as, drilling test bores for soil 
sampling, archeological investigations for archeology resources assessment, and wetland 
surveys. 

New CE. 
Intent is to cover actions associated with preliminary investigation for design that involve 
ground disturbance.  It is not intended to federalize actions taken without use of Federal funds 
(40 CFR 1506.1(d).  Paleontological and archeological studies are covered to allow maximum 
flexibility.  

(c)(25) Environmental restoration and pollution abatement actions to minimize or mitigate the 
impacts of any existing transportation facility (including retrofitting and construction of 
stormwater treatment systems to meet Federal and State requirements under sections 402 and 
402 of the Federal Water Pollution Control Act (33 U.S.C. 1341: 1342) carried out to address 
water pollution or environmental degradation. 

New CE. 
Intent is to cover actions that involve returning a habitat, ecosystem, or landscape to a 
productive condition that support natural ecological functions.  This may include culverts 
designed for fish passage and pollution abatement practices and control measures designed to 
retrofit existing facilities or minimize stormwater quality impacts.   

(c)(26) Modernization of a highway by resurfacing, restoration, rehabilitation, reconstruction, adding 
shoulders, or adding auxiliary lanes (including parking, weaving, turning, and climbing lanes), if 
the action meets the constraints in paragraph (e) of this section. 

Same description as the old (d)(1).  Process project as a DCE under new 23 CFR 771.117 (d)(13) if 
project does not meet the constraints listed in 23 CFR 771.117(e).  

• See Section (e)1 
(c)(27) Highway safety or traffic operations improvement projects, including the installation of ramp 

metering control devices and lighting, if the project meets the constraints in paragraph (e) of 
this section. 

Same description as old (d)(2).  Process project as a DCE under new 23 CFR 771.117 (d)(13) if 
project does not meet the constraints listed in 23 CFR 771.117(e). 

• See Section (e)2 
(c)(28) Bridge rehabilitation, reconstruction, or replacement or the construction of grade separation to 

replace existing at-grade railroad crossing, if the actions meet the constraints in paragraph (e) of 
this section. 

Same description as old (d)(3).  Process project as a DCE under new 23 CFR 771.117 (d)(13) if 
project does not meet the constraints listed in 23 CFR 771.117(e). 

• See Section (e)3 
(c)(29) Purchase, construction, replacement or rehabilitation of ferry vessels (including improvements 

to ferry vessel safety, navigation, and security systems) that would not require a change in the 
function of the ferry terminals and can be accommodated by existing facilities or by new 
facilities which themselves are within a CE. 

New CE 
Intent is to allow for purchase, construction, replacement and rehabilitation of ferry vessels.   

(c)(30) Rehabilitation or reconstruction of existing ferry facilities that occupy substantially the same 
geographic footprint, do not result in a change in their functional use, and do not result in a 
substantial increase in the existing facility’s capacity.  Example actions include work on 
pedestrian and vehicle transfer structures an associated utilities, buildings, and terminals. 

New CE 
Intent is to allow rehabilitation or reconstruction of ferry facilities that do not substantially 
increase the facility’s capacity.  

(d) Additional actions which meet the criteria for a CE in the CEQ regulations (40 CFR 1508.4) and 
paragraph (a) of this section may be designated as CEs only after Administration approval unless 
otherwise authorized under executed agreement pursuant to paragraph (g) of this section.  The 
applicant shall submit documentation which demonstrates that the specific conditions or criteria 
for these CEs are satisfied and that significant environmental effects will not result.  Examples of 
such actions include but are not limited to: 

New introductory text.  
Text changed to reference new Section (g). 
 

(d)(13) Actions described in paragraphs (c)(26), (c)(27), and (c)(28) of this section that do not meet the 
constraints in paragraph (e)of this section: 
 

New CE. 
Actions processed under this CE are exactly the same as those processed under (c)(26), (c)(27), 
and (c)(28) except that they do not meet the requirements of 34 CFR 771.117(e).4   

                                                           
1 Actions described in (c)(26) may also be processed under (c)(22) or (c)(23) if they meet the criteria.  Actions processed under (c)(22) and (c)(23) are not subject to the additional documentation requirements in Section (e). 
2 Actions described in (c)(27) may also be processed under (c)(22) or (c)(23) if they meet the criteria.  Actions processed under (c)(22) and (c)(23) are not subject to the additional documentation requirements in Section (e). 
3 Actions described in (c)(28) may also be processed under (c)(22) or (c)(23) if they meet the criteria.  Actions processed under (c)(22) and (c)(23) are not subject to the additional documentation requirements in Section (e). 
4 (d)(13) supersedes old (d)(1), (d)(2), and (d)(3).  The “d” list now begins with (d)(4) to reduce confusion. 

http://www.gpo.gov/fdsys/pkg/FR-2014-10-06/pdf/2014-23660.pdf
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Agency Applicable CFR New 
Subsection 

Description Intent Stated in Federal Register 60100 to 60116 

FHWA 23 CFR 771.117 (e) Actions described in (c)(26), (c)(27), and (c)(28)5 of this section may not be processed as CEs 
under paragraph (c) if they involve: 

1. An acquisition of more than a minor amount of right-of-way or that would result in any 
residential or non-residential 6displacements. 

2. An action that needs a bridge permit from the U.S. Coast Guard, or an action that does 
not meet the terms and conditions of a U.S. Army Corps of Engineers nationwide or 
general permit under Section 404 of the Clean Water Act and/or section 10 of the Rivers 
and Harbors Act of 1899. 

3. A finding of “adverse effect” to historic properties under the National Historic 
Preservation Act, the use of a resource protected under 12 U.S.C. 138 or 40 U.S. C. 303 
(section 4(f)) except for action resulting in de minimis impacts7, or a finding of “may 
affect, likely to adversely affect” threatened or endangered species or critical habitat 
under the Endangered Species Act. 

4. Construction of temporary access, or the closure of existing road, bridge, or ramps, that 
would result in substantial traffic disruptions. 

5. Changes in access control. 
6. A floodplain encroachment other than functionally dependent uses (e.g., bridges, 

wetlands) or actions that facilitate open space use (e.g., recreational trails, bicycle and 
pedestrian paths); or construction activities in, across, or adjacent to river components 
designated or proposed for inclusion in the National System of Wild and Scenic Rivers. 

 

Intent is to consider the surrounding environment and particular context that would require 
additional documentation and oversight or approval by FHWA.  Failure to meet one or more of 
the constraints means the project may be processed as a DCE (under (d)(13))  after appropriate 
documentation and review.  

• These constraints are in addition to those in 23 CFR 771.117(b). 
• When unusual circumstance may be present, documentation is expected to 

demonstrate there are no unusual circumstances that warrant a higher level of NEPA 
review even when the project does not require detailed documentation and FHWA 
review. 

• Documentation may consist of checklists8 or other simplified reviews (e.g. existing maps 
or databases although some projects may require field reviews or environmental 
analysis) that address how the project meets constrains listed in 23 CFR 771.117(e)  

 
(e)(1)  FHWA Division Office may adopt a specific threshold for “minor amount of ROW”9. 
 
(e)(2)  If preliminary project information indicates that a project may require a section 404 
(Individual Permit, or otherwise only authorized under NWP 23) or requires a Coast Guard 
permit it must be processed as a DCE. 10 
 
(e)(3)  Programmatic Section 106 NHPA11 & Section 7 ESA12 agreements qualify if the 
programmatic agreement meets the specific constraint threshold. 
 
(e)(4) FHWA Division Office may adopt a specific threshold for “substantial” 13traffic disruption.   
This constraint would not automatically eliminate the use of (d)(13).  
 
(e)(5) FHWA Division Office may adopt a specific threshold for “changes in access control”14.  
The types of access control requiring project-by-project review would be established through a 
formalized programmatic agreement.   
 
(e)(6) Additional documentation, analysis and review is required for floodplain encroachments15 
unless the action is for a functionally dependent use.  Such a use must occur in close proximity 
to water (e.g. bridges).  
 
 
 

                                                           
5 The constraints described in Section (e) only apply to (c)(26), (c)(27), and (c)(28).  They do not apply to any other “c” list or “d” list CE. 
6 The term “non-residential” includes, commercial, industrial, or farms and is consistent with those described in the FHWA CE Programmatic Agreement Section III (B)(10).  
7 This constrain is the same a described in the FHWA CE Programmatic Agreement Section III (B)(2), the PCE agreement will be updated to allow de minimis impacts. 
8 WSDOT’s ECS form serves as the “checklist” to document compliance with Section (e). 
9 The term “minor amount of ROW” is defined in the FHWA CE Programmatic Agreement in Section III (B)(10). 
10 These constraints are the same as those listed in the FHWA CE Programmatic Agreement Section III (B)(5), (6), and (8). 
11 WSDOT’s Programmatic Section 106 agreement does meet the requirements in Section (e), therefore projects covered by the Programmatic Section 106 agreement can be processed under (c)(26), (c)(27), and (c)(28).  
12 WSDOT’s Programmatic Section 7 agreement does not meet the requirements in Section (e) because it covers projects that require Formal Consultation. Section 7 consultation must be Informal, No Effect, or 4(d) to qualify. 
13 The term “substantial” traffic disruption is defined in the FHWA CE Programmatic Agreement in Section III (B)(11). 
14 The term “changes in access control” is defined in the FHWA CE Programmatic Agreement in Section III (B)(9). 
15 Flood plain encroachments are defined in the FHWA CE Programmatic Agreement in Section III (B)(7) and (8). 
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Agency Applicable CFR New 
Subsection 

CFR Description Intent Stated in Federal Register 60100 to 60116 

FHWA 23 CRF 771.117 (g) FHWA may enter into programmatic agreements with a State to allow a State DOT to make a 
NEPA CE certification or determination and approval on FHWA’s behalf, for CEs specifically listed 
in paragraphs (c) and (d) of this section.  Such agreements must be subject to the following 
conditions: 

1. The agreement must set forth the State DOT’s responsibilities for making CE 
determinations, documenting the determinations, and achieving acceptable quality 
control and quality assurance. 

2. The agreement may not have a term of more than five years, but may be renewed. 
3. The agreement must provide for FHW’s monitoring of the State DOT’s compliance with 

the terms of the agreement and for the State Dot’s execution of any needed corrective 
action.  FHWA must take into account the State DOT’s performance when considering 
renewal of the programmatic CE agreement; and 

4. The agreement must include stipulation of amendments, termination, and public 
availability of agreement once it has been executed. 

New CE. 
The intent is to establish procedural and administrative requirements.16 
 
New CEs not specifically listed in regulation will not be allowed unless they are established 
through rulemaking in accordance with CEQ 40 CFR 1407.3 and 1508.4. As such Programmatic 
Agreement shall be limited to 771.117(c) and activities identified in 771.117(d). 
 
QA/QC17 requirements shall be incorporated into existing CE procedures in accordance with 
existing PCE agreements.  The FHWA Division Office should determine frequency and level of 
detail and composition of the monitoring team.  They should also identify best practices for 
implementing corrective actions based on report findings.  

FTA 23 CRF 771.118 (c)(14) Bridge removal and bridge removal related activities, such as in-channel work, disposal of 
materials and debris in accordance with applicable regulations, and transportation facility 
realignment. 

New CE. 
Intent is to expand upon existing CEs ((c)(8) bridge repairs that do not change the existing 
transportation network) to include permanent bridge removal and resulting changes to the 
associated transportation network.  Activities could include in-channel work, pier removal or 
reduction, and materials removal. 

(c)(15) Preventative maintenance, including safety treatments, to culverts and channels within and 
adjacent to transportation right-of-way to prevent damage to the transportation facility and 
adjoining property, plus any necessary channel work, such as restoring, replacing, 
reconstructing, and rehabilitating culverts and drainage pipes; and, expanding existing culverts 
and drainage pipes. 

New CE. 
The intent is to focus on rainwater conveyance methods that can be useful in preventing future 
flooding at transit facilities. 

(c)(16) Localized geotechnical and other investigations to provide information for preliminary design 
and for environmental analyses and permitting purposes, such as drilling test bores for soil 
sampling; archeological investigations for archeology resources assessment or similar survey; 
and wetland surveys. 

New CE. 
Intent is to cover actions associated with preliminary investigation for design that involve 
ground disturbance.  It is not intended to federalize actions taken without use of Federal funds 
(40 CFR 1506.1(d))18.  Paleontological studies are covered to allow maximum flexibility. 
 

(d)(7) Minor transportation facility realignment for rail safety reasons, such as improving vertical and 
horizontal alignment of railroad crossings, and improving sight distance at railroad crossings. 

New CE. 
No explanatory discussion was included in the ruling. 

(d)(8) Modernization or minor expansions of transit structures and facilities outside existing right-of-
way, such as bridges, stations, or rail yards. 

New CE 
No explanatory discussion was included in the ruling. 

 
 

FHWA is hosting a webinar for training transportation professionals in the new provisions for Categorical Exclusions and streamlining published in the final ruling.   
Register here: https://www.nhi.fhwa.dot.gov/resources/webconference/viewconference.aspx?webconfid=28129   
 

  
                                                           
16 The procedural and administrative requirements are described in the FHWA CE Programmatic Agreement in Section V (A). 
17 The QA/QC requirements are described in the FHWA CE Programmatic Agreement in Section V (D). 
18 40 CFR 1506.1(d): procedural requirements in NEPA are not intended to preclude the development of plans, designs, or performance of work necessary to support an application for Federal, State, or local permits or assistance. 

https://www.nhi.fhwa.dot.gov/resources/webconference/viewconference.aspx?webconfid=28129
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Principles for Selecting a CE 

1. Use the “c” list before the “d” list. 
2. Use (c)(22) Projects in the Operational ROW and (c)(23) Projects with Limited Federal Funding before using (c)(26) Modernization of a HWY, (c)(27) Safety Projects, and (c)(28) Bridge Repair. 

• If using (c)(26), (c)(27), or (c)(28) check to see the project meets the constraints in Section (e).  If not the project must be processed as a DCE under (d)(13). 
3. If the project fits under (d)(4) through (d)(12) check to see it meets the constraints in Section III(B) of the Programmatic Agreement  on CEs and process the project as a PCE. 
4. If the project does not meet the constraints in Section III(B) of the PCE process the project as a DCE.  

 
 
 
 

Will the project fit under (c)(1) through (c)(25), 
(c)(29), or (c)(30)? 
• Use (c)(22) and (c)(23) if the project meets 

the criteria. 

Complete NEPA 
documentation and 
process as a CE. 

Yes WSDOT signs 
the ECS. 

No 

Will the project fit under 
(c)(26), (c)(27), or (c)(28)? 

Yes Does the project meet the 
constraints in 771.117(e)? 

No 

Yes 
Complete NEPA 
documentation and 
process as a CE. 

WSDOT signs 
the ECS. 

Will the project fit under 
(d)(4) through (d)(12)? 

Yes Does the project meet the 
constraints in the FHWA CE 
Programmatic Agreement? 

Yes Complete NEPA 
documentation and 
process as a PCE. 

WSDOT signs 
the ECS. 

No 

Use (d)(13) 
Complete NEPA 
documentation and process 
as a DCE. 

FHWA signs 
the ECS. 

No 

Complete NEPA 
documentation and 
process as a DCE. 

FHWA signs 
the ECS. 

Need a copy of the complete “c” list and “d” list CEs?  

Click here for a link to 
23 CFR 771.117 

Click here for a link to 
23 CFR 771.118 

For FHWA: 

For FTA: 

http://www.ecfr.gov/cgi-bin/text-idx?SID=e45e92af7a9517fb6dd54ddcf7c9eab8&node=se23.1.771_1117&rgn=div8
http://www.ecfr.gov/cgi-bin/text-idx?SID=cdf49ca86f7a969c69226d5cd6c4ea86&node=pt23.1.771&rgn=div5#se23.1.771_1118

