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Introduction

This handbook provides a basic overview for non-profit organizations on "how to stay out of trouble."  It is targeted to small and rural non-profits and newly incorporating non-profits; and intended for use by volunteer members of boards of directors as well as managers. It is not intended to replace more detailed sources of information, but to ensure that volunteer board members and generalist staff members:
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1. POLICY

A.  Responsibilities of a board member 

     1. RCW 23B.08.300 (effective July 1, 1990) describes general standards for directors:

a. To discharge director and committee member duties in good faith with the care an ordinarily prudent person in a like position would exercise under similar circumstances and in a manner the director reasonably believes to be in the best interests of the corporation.

b. By relying on information, opinions, reports, including financial statements, prepared or presented by: Officers or employees of the corporation whom the director reasonably believes to be reliable and competent in the matters presented; legal counsel, public accountants, or other experts; a committee of the board of which the director is not a member if the director reasonably believes the committee merits confidence.

c. A director is not acting in good faith if (s)he has knowledge  that makes reliance described in Subsection B. unwarranted.

d. A director is not liable for any action, or failure to take action, if the director performed the duties in compliance with this section.

2. If a corporation suffers financial loss as a result of the directors' decisions, they will not be personally responsible for such losses if they have exercised due care. The following types of actions support a conclusion that a director has not violated his duty of care:

a. Attendance at Board and Committee meetings - State law may require directors' attendance at all regularly scheduled board meetings unless attendance is not possible. Distance from the place of the meeting has been held is not to be a valid excuse, by the way.

b. Familiarity with the Charter and By-Laws - A director can hardly claim to be discharging the duty of care if he or she does not know the powers, purposes, and goals of the organization and the under-lying procedures that the corporation has adopted (personnel policies, fiscal policies, etc.) to achieve them.

c. Ensuring that statutory requirements are met - The filing of tax returns and annual reports are the responsibility of the board regardless of who actually prepares the documents.

d. Paying attention to corporate activities - This is a difficult obligation to define but it requires being aware of what the corporation is doing and how corporate officers are carrying out their responsibilities. This also requires the executive hired by the board to be a source of pertinent information and to always be available to directors and to answer questions as best he or she can.

e. Making decisions in a conscientious manner - A director should be sufficiently informed so that he or she can vote intelligently and participate in the governance of the corporation. A director should never let his or her objections to any course of action go unrecorded. Simply abstaining from voting may not be enough to absolve liability for actions authorized by the vote.

f. Reporting to members - State law generally requires directors of nonprofit organizations to report their activities to the members advising them of the state of the corporate finances and affairs. In fact, a director's freedom from liability for corporate debts may depend upon the giving of such reports.

3. In addition, a more recent law RCW 23B.08.320 Limits Directors' Liability, further    protects a non-profit board of directors from being held liable for monetary damages with the exception:

a. If the director, by act or omission, engages in intentional misconduct or knowing violation of law

b. Assets are transferred to shareholders in violation of the Articles of Incorporation or in a way that would make the corporation insolvent.

Non-profits who filed Articles of Incorporation before July of l990 (when the RCW was adopted permitting articles to contain this provision that eliminates or limits the personal liability of a director) may want to amend their articles to contain this provision.
     4. Board meetings must be managed effectively to permit meaningful decision-making on       behalf of the non-profit. The PRI Community Leader's Guide details information on              meeting management techniques including:

a. Formulation of the agenda 

b. Ensuring that all member participate in discussion

c. Reaching closure on decisions

d. Monitoring progress in implementing decisions

e. Methods of evaluating member satisfaction with boards
B. Legal requirements for forming a non-profit corporation
1. Forming a nonprofit corporation entails many tasks and responsibilities, in both the       formation stage and the maintenance stage. It requires formal, centralized   management systems. Before forming a new corporation, a group should be sure that they:

a. Cannot accomplish their chosen task without incorporation

b. Have the resources necessary to manage a corporation

c. Cannot accomplish their purpose by joining an already existing nonprofit corporation

2. Incorporation is appropriate if your group needs perpetual existence, your board needs protection from individual liability, or important funding sources require a corporate entity and existing nonprofit corporations are unwilling or unable to provide the necessary        leadership.

     3. There are three basic documents to prepare in incorporating:

a. Articles of Incorporation: Filed with Washington Secretary of State for a nominal fee,

b. By-laws: Establish the ground rules that guide your nonprofit in how decisions are made. The King County Bar Association publication listed at the back of this section provides the forms and an outline for bylaws. It is important that your by-laws reflect a workable structure that makes sense to the members of your group based on your unique circumstances; while there is an established format for the by-laws, the content should vary from one group to another to represent your preferred way of carrying out business.

c. Tax-exempt status: Requires filing with the Internal Revenue Service for a 50lc.3 designation.

C.  Maintaining a Nonprofit Corporation An incorporated, tax-exempt nonprofit has ongoing responsibilities to maintain said status, operate an office, hire employees, or solicit funds. Key documents, which must be maintained, include:

1. Federal tax returns: Form 990 must be filed annually by all 501c.3 organizations (unless gross receipts are less than $50,000).

2. Federal unrelated business income tax: If a 501c.3 raises money by an activity that is not directly related to the core mission of the organization, that income is taxable. Tax-exempt organizations with more than $1,000 of unrelated business income must file a Form 990-T along with the 990 Form described above.

3. State Taxes: There is no blanket exemption from Washington state taxes for nonprofit organizations. The board, or its director, needs to review the business and occupation tax, sales and use taxes, real estate excise tax (if property is sold or leased), property taxes (if the corporation owns property), and any other tax requirements to determine whether your organization is exempt. If analysis shows that the organization is exempt, the organization will have to apply for the exemption.

4. State Solicitation Regulations: Your organization must re-register annually with the Secretary of State unless volunteers carry out all activities of the organization, including fundraising; there are no paid employees; and the organization raises less than $5,000. There are also specific registration requirements and rules governing solicitation of donations from the public.

5. State Nonprofit Annual Report: You must file an Annual Report each year with the Secretary of State or face administrative dissolution. This report updates information on board members, office location, registered agent, or any changes in the Articles of Incorporation.

6. Business Licenses: Upon incorporating, a new nonprofit will receive a Master Business Application when the Secretary of State returns the filed Articles. This MBA establishes your nonprofit's basic state tax registration and employer registration with the Washington Department of Revenue. Your city or county may have additional licensing requirements. You may also want to register with the local Better Business Bureau.

7. Employees: When employees are to be hired, a payroll system needs to be established with an account for each employee. Requirements that need to be addressed include:

a. Registering employee for unemployment insurance with State Employment Security

b. Filing Form SS-4 with the IRS to acquire a federal Employee Identification Number 

c. Using that number, withholding from an employee's paycheck money for federal income taxes and social security (FICA) and paying those to the IRS on a monthly or quarterly basis.

d. Obtaining a completed W-4 form from each employee and completing and delivering to that employee a W-2 form verifying their salary and amount withheld.

e. Register with the Department of Labor & Industries to establish an Industrial Insurance Account (this is taken care of by filing the Master Business Application) and paying quarterly amounts for Workers' Compensation.

8. Maintenance of Registered Office/Agent and Amendments to Articles: At all times, the Secretary of State office must have an updated record of the nonprofit's address and registered agent. If the Articles of Incorporation are modified, over time, there are specific procedures for amending and recording. If a number of amendments are made over time and the Board of Directors wishes to consolidate them into one document, there is a specific procedure for restating the Articles.

9. Corporate and Financial Records: The record keeping system of a nonprofit is critical. Without reliable and retrievable records, the organization has amnesia. There are excellent books available to guide you in establishing or improving your record keeping system (see Bibliography). All of the corporate records discussed above should be filed in a central location, along with minutes of all Board meetings, and copies of all legal documents (contracts, warranties, insurance, etc.)  In addition, all cash going in or out of the nonprofit, all bank statements, and records on fundraising or grants needs to be recorded and monitored. Board policies need to be adopted regarding signature authority on bank accounts and job descriptions for a bookkeeper and accountant, even if held by volunteers. 
D.  General Liability and Insurance

To obtain the best insurance coverage for the least amount of money, a nonprofit agency must know enough to discuss their needs intelligently with an insurance professional. An independent agent handles insurance from many different carriers; other agents act only on behalf of one company. There are many types of coverage to reduce risk to an agency and which ones you choose, and at which levels, depends on the Board's assessment of the unique risks associated with your particular organization. Excess coverage extends the same type of coverage to greater levels; whereas true umbrella coverage provides additional types of coverage. Briefly, some major types of coverage include:  

1. Comprehensive General Liability, can cover a wide variety, such as:

a. Premises (accidents occurring in your office)

b. Owners', landlords', tenants' (protects your organization, as a landlord, for accidents occurring within rented space within your facility...this does not cover the individual who had the accident)


c. Completed products/operations (errors in production, such as tainted food or mistakes by a volunteer carpenter)

d. Contractual (failures to perform as agreed upon in a contract)

e. Personal injury (libel, slander, defamation of character)

f. Malpractice (incorrect advice, errors and omissions)

g. Volunteers (are volunteers covered, identified by job category)

h. Fiduciary (if employees steal from organization)

     2. Property:

a. Fire (extended coverage can include vandalism; is coverage for actual or replacement cost?  (By individual building or on a blanket basis)

b. Flood and earthquake

c. Loss of rents or earnings (caused by fire, flood, earthquake, etc)

d. Theft (inside, outside premises; forgery)   

e. Data processing floater (covers hardware, software, etc)

f. Other (sprinkler leakage, tenants improvements, collapse, valuable papers, or unique circumstances. 

    3. Vehicle:

a. Non-owned auto can cover employer (not individual) if an employee or volunteer is using their own car on the agency's behalf; it protects the organization for its exposure to risk.

b. Commercial auto includes liability (bodily injury or property damage to others), medical (for driver and passenger), comprehensive (fire, theft, broken window), collision (damage to auto), and uninsured motorist.

c. Coverage of any volunteer drivers requires extra attention

4.  Directors and Officers (D&O) insurance provides additional protection for individual directors and officers or others as designated. Common lawsuits against nonprofit boards are brought by such people as a donor who feels that his/her contribution was not used properly or a disgruntled employee charging the board with discrimination in its employment practices. Such insurance does not usually provide coverage in instances where libel and slander, deliberate dishonesty, or gaining of personal benefit is involved. If your volunteer attorney or insurance representative is not familiar with this specialty area, you should be able to access information about alternatives from a larger non-profit operating in your region. 

5. As a Board considers these many insurance options, the key consideration is assessing how much risk exists and how much of that potential risk the organization is willing to assume. Levels of assumption of risk potential vary from:

a. Non-insurance (organization assumes the entire risk of loss, usually from its operating budget)

b. Self-insurance (organization internally provides for potential loss by setting aside money)

c. Self Insured Relations (SIR) (organization assumes a reasonable loss level and pays an insurance company to cover higher levels of loss)

d. Deductibles (organization pays an insurance company for coverage, agreeing to pay a stated initial portion of any claim)

E. Other issues

The following chapters describe specific regulatory requirements or critical necessities as regards both management of money and employees. It is incumbent upon the board, however, to be aware of changing laws as they affect the organization as a whole. For instance, the American Disabilities Act (whose requirements are discussed under Personnel) requires that persons with disabilities access to facilities and services. Physical barriers must be removed, if possible, or alternative methods of providing services must be offered. Auxiliary aids and services must be provided for individuals with vision or hearing impairments. Any new construction or alterations to facilities must be accessible.

F.  Establishing Organizational Mission and Vision
1. Mission A key function of a nonprofit Board is to establish the overall direction for the organization. Just as having a clear and valid purpose means little if an agency cannot manage its legal responsibilities; even so, a nonprofit without an overall vision, regardless of its technical management skills, will have trouble reaching its goals.

a. Mission: An organizational mission statement describes:

b. WHAT customer or client needs the organization exists to fill (not what products or services are offered--those are "how")

c. WHO the primary audiences are that the organization serves

d. HOW the organization carries out its business (its activities, methods, and key values)

It is important that the mission statement be clear and understandable. It needs to be brief enough that most people (especially board and staff) can remember it. The mission statement reminds member of their basic, overriding purpose; clarifies the arena in which the organization operates and helps distinguish the organization from others; and can help determine how resources are to be allocated to different demands.

2. Goals: A nonprofit organization should review its accomplishments on an annual basis and establish goals for the upcoming year. An increasingly common technique for establishing long-range goals involves establishing a vision. The Board is key in establishing organizational vision and this, too, should be revisited every few years. Unlike the mission statement, a vision statement is broader and richer with detail. Visualization is a technique that harnesses the mental complexity, intuition, and emotional responses of the Board and staff to bring to life how the mission is to be actualized in the future.

3. Step-by-step instructions on how to design a group visualization and examples of the   differences between a vision and mission statements can be found in the Community    Leader's Guide described on the next page.

Resources:

A. Much of the material in the preceding section was excerpted, with permission, from How to Form a Non-Profit Corporation in Washington State. Copies can be ordered from the:

Seattle-King County Bar Association, 600 Bank of California Bldg., 900 Fourth Avenue, Seattle, WA  98l64-l005

B. The Community Leader's Guide reviews basic skills, with chapters on team building, communications, planning, meeting management, volunteer management, and fundraising. Copies can be ordered from:

Washington State Department of Community Development,Community Revitalization Team, 

9th. & Columbia Bldg  MS-GH5l, Olympia, WA  98504
C. Mary Lai, Terry Chapman, and Elmer Steinbock, Am I Covered For? A Guide to Insurance for Non-Profits, 2nd. ed  300 pages  A complete handbook on insurance purchasing for nonprofits, with checklists, worksheets, forms and examples for use in evaluating the need for insurance and obtaining the best policies at the lowest cost. 

National Center for Community Risk Management and Insurance, 1828 L St, NW, Suite 505,

Washington D.C. 20036

2. FINANCIAL
A: Overview:  Establishing an information system for maintaining financial records and communicating fiscal information both inside and outside the organization is critical to the success of a nonprofit. 

B. Budget: The Board must establish a budget, which is their plan for the future. The basic steps in a budget development process include:

1. Board and staff develop guidelines/ground rules 


2. Develop basic assumptions and parameters for budget

3. Sub-budgets prepared (for activities and services)

4. Program budgets prepared

5. Administrative budget prepared (overhead costs)

6. Capital budget prepared

7. Projected income

8. Review and adjustment of above

9. Draft summary budget for operating expenses and income

10. Review, adjustment, appeals process

11. Final budget adopted
C. Accounting: This is a record keeping of past and current fiscal events. While the budget displays what the nonprofit hopes to achieve during the coming months and how the dollar amounts will be distributed to achieve those goals and objectives, the accounting system displays what the organization has accomplished and at what cost. The major accounting functions involve:

1. Keeping all financial records

2. Preparing accurate financial statements

3. Establishing acceptable standards for cost and revenue

4. Measuring the nonprofit's progress towards its goals

5. Anticipating financial problems and providing information to solve cash flow        problems and ensure financial stability

6. Safeguarding the organization's financial assets

D. Special Factors Related to Non-Profits: While the basic accounting principles used in commercial enterprises are equally applicable in a small nonprofit, there are some differences normally associated with nonprofits:

1. Commercial businesses almost always use an accrual method while smaller nonprofits frequently use cash basis accounting.

2. For-profit businesses usually include fixed assets in the balance sheet and depreciate them; nonprofits should generally follow this practice as well, but not always.

3. Nonprofits more frequently transfer monies and set aside funds for a designated purpose than do for-profit businesses.

4. Nonprofits may rely heavily on cash and non-cash donations and pledges, which is rare for a commercial operation.

E. Volunteer Treasurer: Some non-profits depend on a volunteer or elected treasurer to perform key tasks, such as ensuring that: 

1. All financial events are recorded

2. Financial statements are prepared clearly describing what has happened during a given period

3. Internal controls are in place

4. Financial problems are anticipated and addressed

5. An independent audit is conducted

6. The spirit and letter of the law is observed

Appendix has a reference for Self-Help Accounting Guide for the Volunteer Treasurer.

F. Internal Controls: Without internal controls, even the best accounting system will collapse. Nonprofits, because of their tax-exempt status and special obligations to the public, have a high responsibility to ensure that proper internal controls are in place. Gross and Warshauer, in their book Financial and Accounting Guide for Nonprofit Organizations identify the basic rules for internal controls as:

1. Pre-numbered receipts should be issued for all money when it is first received. A duplicate copy should be accounted for, and a comparison eventually made between the aggregate of the receipts issued and the amount deposited in the bank.

2. Cash collections should be under the control of two people wherever possible, particularly when it is not practical to issue receipts.

3. Two people should open all mail and make a list of all receipts received each day. Someone not handling the money should subsequently compare this list with the bank deposit. Receipts in the form of checks should be restrictively endorsed promptly.

4. All receipts should be deposited in the bank, intact and on a timely basis.

5. All disbursements should be made by check and supporting documentation (which would include an appropriate "approval" procedure and evidence of receipt of goods or services) should be kept for each disbursement.

6. If the treasurer or check signer is also the person who writes checks, two 
signatures should be required on all checks.

7. A person other than the bookkeeper should receive bank statements directly from the bank and reconcile them promptly; the reconciliation should be reviewed at a higher level and evidence of such review (signature and date) should be made.

8. Someone other than the bookkeeper should authorize all write-offs of accounts receivable or other assets.

9. Marketable securities should be kept in a bank safe deposit box or held by a bank as custodian.

10. Fixed asset records should be maintained and an inventory taken periodically.

11. Excess cash should be maintained in a separate bank account. Withdrawals from this account should require two signatures.

G. Record Keeping Systems: For the Board to perform its role in providing overall guidance and direction to the nonprofit, it must be provided with accurate information in a clear, concise fashion. Unless the volunteer board treasurer is to spend substantial time and effort in keeping records, it is essential to obtain and keep a good bookkeeper. It is a false economy to skimp on salary for this position since a good bookkeeper can help the organization save money and free the time of the treasurer. There are many resource books, including those recommended in this document, which provide examples and details on accounting methods. Some of the common problems that limit the Board's fiscal management capability are:

1. Lack of board training in how to read the records provided to them. The director or president should make sure that all new board members are given an orientation so that they understand the records reviewed at board meetings.

2. Failure to combine monthly and quarterly statements so as to capture overall trends in income and expenses, so that board members can see "the forest 
for the trees."

3. Lack of oversight on the part of the board for contracts incurred by the staff. While it is the job of a director to oversee the operations associated with contracted work, the board should be fully cognizant of the contents of all contracts and assess their impact on the organization's overall work program.

H. Audits: An audit consists of an experienced professional accountant testing, on a selective basis, a representative set of financial transactions so as to determine the adequacy of internal controls and the effectiveness of record keeping. An audited set of financial statements increases the credibility of an organization in seeking donations and grants. If the cost of an audit is prohibitive for a small non-profit, you can set up an internal audit committee to conduct a spot review of all disbursements and bank reconciliations. It is desirable to rotate membership to avoid such a committee operating more as a rubber stamp than as an effective review. 

I. Compliance with Regulations: 

1. Federal Requirements:

a. To maintain tax-exempt status with the Internal Revenue Service, a 50lc.3 organization must:

b. Notify the IRS of any changes in the methods, character, or activities of the organization both when they occur and on Form 990 for that year.

c. Report all unrelated business on Form 990-T.

d. Make sure that lobbying activities are not a substantial part of the organization's activities.

e. File Form 990 annually (or 990EZ for those who qualify)

     2. State Solicitation Regulations: 

a.  The Charitable Solicitations Act (RCW Chap l9.09) requires:

1. Annual registration with the Secretary of State (unless less than $5,000 has been raised; all activities including fundraising are carried on by volunteers; and no assets or income from the organization go to any officer or member)

2. Registration with the Secretary of State within five working days of contracting for any fundraising service. Note that any nonprofit that solicits and receives contributions exceeding $5,000 in any year on behalf of another nonprofit must apply for registration.

3. Each individual or organization soliciting funds on your behalf must follow these rules. You must give the person being solicited the following information orally or in writing:

a. The name of the individual making the solicitation;

b. The name of the charitable organization;

c. The purpose of the solicitation and the name of the organization that will receive the funds contributed; and

d. Whether the charitable organization is registered under the Act. If it is registered, state that information relating to its financial affairs is available by contacting the Secretary of State's office and give the toll-free telephone number.

4. You must clearly notify the person being solicited in writing of the total percent of money actually applied to charitable purposes, based on the dollar value of funds received from solicitations and from all other sources. If a nonprofit fundraiser conducts the solicitation, it must give the percentage relationship between the amount distributed to charitable organizations for charitable purposes and the total value of contributions received on behalf of charitable organizations by the fundraiser.

5. If soliciting by telephone, you must make the disclosures described in clause (3) above in writing within five days of the receipt of any contribution, or if materials are sent to the person solicited before receiving a contribution, such materials must include the disclosures described in clause (b) above.

6. You cannot represent orally or in writing that:

a. The contribution is tax deductible unless the organization has applied for and received the letter of determination from the IRS granting tax-exempt status;

b. The person soliciting is a volunteer, or use similar words to create the impression that the person is not a paid solicitor, unless such person actually is unpaid for his or her services; and

c. The person soliciting is a member, staff person, helper, or employee of the organization or similar wording to create the impression that the person is not a paid solicitor if the person is employed, contracted, or paid by an independent fundraiser.

7. You must disclose whether the organization is or is not part of any unit of government and the true nature of its relationship to the unit of government;

8. You must comply with all local governmental regulations that apply to soliciting for or on behalf of charitable organizations;

9. You cannot use false, misleading or deceptive advertising and must provide full and fair disclosure;

10. You can not conduct solicitations, if the person or organization soliciting is a charitable organization or independent fundraiser that has been convicted of a crime involving charitable solicitations within the past ten years or has been subject to any administrative order, injunction or judgment.

11. The Act requires charitable organizations to maintain accurate, current and readily available books and records until at least three years have elapsed following the effective period to which they relate.

12. Penalties: There are penalties for filing the registration later than the end of the first business day following receipt of notification from the Secretary of State's office. A violation of any provision of the Act or the giving of false or incorrect information in filing required statements constitutes a misdemeanor; a willful and knowing violation or giving of false and incorrect information constitutes a gross misdemeanor.

RESOURCES

1. Portions of the preceding chapter were excerpted and reprinted by permission from the United Way of America. United Way Institute, ACCOUNTING AND FINANCIAL REPORTING: A Guide for United Ways and Not-for-Profit Human-service Organizations, revised 2nd. Edition, March 1989

Information Center, United Way of America, 70l North Fairfax Street, Alexandria, Virginia 22314-2045. (703) 836-7112 ext. 232. The United Way book draws upon a series of resource documents, such as:

2. The American Institute of Certified Public Accountants' publications: Audits of Voluntary Health and Welfare Organizations (1988), Objectives of Financial Statements (1973),

Statement on Auditing Standards (1988), Statement of Concepts #2:Qualitative Characteristics of Accounting Information (1980), Statement of Concepts #4: Objectives of financial Reporting by Non-Business Organizations (1980). Can be ordered from:

Financial Accounting Standards Board, 401 Merritt 7, P.O. Box 5116. Norwalk, Connecticut  06856-5116

3. Malvern J. Gross Jr. and William Warshauer, Jr. FINANCIAL AND ACCOUNTING GUIDE FOR NONPROFIT ORGANIZATIONS rev.3d ed. (New York, John Wiley & Sons, 1983)

This book is used in many universities as a textbook and should be readily available through commercial bookstores as well as some university libraries.

4. John Paul Dalsimer, SELF-HELP ACCOUNTING:  A Guide for the Volunteer Treasurer (Energize, Inc.) Can be ordered from:

Energize, Inc., 5450 Wissahickon Ave., Philadelphia, PA  19144. (800) 395-9800

3. PERSONNEL

A. Overview: It is important to develop a Personnel Policy Manual (PPM) that defines the interaction between managers and employees and addresses applicable labor laws and standards. At both the state and federal levels, new laws and regulations are constantly appearing that affect your rights and responsibilities as an employer. to avoid legal problems, it is a good idea to have your PPM reviewed periodically by legal counsel knowledgeable in employment law. Be sure, also, to have all personnel policies approved by the governing board. A Personnel Policy Manual might address in some manner all of the issues described in the following pages. There is a large body of complex and ever-changing law that governs each of these issues. The resource section describes excellent sources for additional detail. This overview cannot replace the more detailed information and should serve only as a point of reference for additional study. 

B. Job Descriptions: While the law does not require or specify job descriptions, it is obvious that you cannot manage either volunteers, employees, or contracted consultants effectively if you are not clear about your expectations. It is an important duty of the Board to help develop and approve job descriptions. There is no magic in this, only clarity and common sense. The board (or a committee) needs to develop a collective answer to these types of questions:

1. What are the basic responsibilities of this position?

2. What are the basic skills needed to carry out those responsibilities?

3. What are the lines of communication between this position and others?

4. Who supervises and evaluates this individual?

5. Who must he/she coordinate with to effectively carry out these duties?

6. Does this position have management authority over other positions?

7. Are there any physical requirements?

C. Roles: One of the major ongoing issues for a non-profit is clarifying the roles between staff, the director, and the board. Basically, the board hires and fires the director and establishes the overall direction for the organization and the parameters within which operations occur. While bylaws outline the basic duties of the officers and may identify committees, it is wise to develop expanded job descriptions for all board members, with special attention to expectations for each committee and its chair; these will need to be updated as goals are accomplished and new situations arise. 

D. Director: The director is charged with managing the day-to-day operations of the non-profit. The director acts as a liaison between the staff and the board, communicating the concerns and accomplishments of each to the other. The director and board president or chairperson should work together in establishing the agenda for board meetings so that the board has an adequate overview of operations and the staff receives policy guidance on direction. While it is desirable to have staff report to the board when appropriate, it is important that board members not interfere in daily operations and that staff not make "end runs" around the director to solicit guidance from individual board members. 

E. Difference Between a Contractor and an Employee: One of the first things to determine when moving beyond reliance on volunteers is whether you are contracting for services with a self-employed person or are hiring your own employee. Your responsibilities, as an employer, are different. In general, an independent contractor is in business for him or herself and is not dependent upon the business(es) (s)he serves. If the individual determines the nature of work, hours worked, works out of his/her own location, or works for more than one business, (s)he is probably a contractor. If you, the employer, controls those decisions and the individual works out of your organization's offices, at hours set by you, and the bulk of their income comes from such employment, (s)he is probably an employee.

F.  Hiring: There are many federal and state regulations regarding discrimination and privacy issues in hiring. Although some of these only cover employers of a certain size (generally those with more than 8-15 employees), it would be wise for smaller nonprofits to be aware of and observe the intent of these laws.
1. Regulations under the Washington State Law Against Discrimination limit inappropriate pre-employment inquiries during the hiring process. Basically, it is an unfair practice to make any inquiry about age, unless the applicant might be less than 18 years of age, at which point the employer needs a minor work permit. Similarly, it is inappropriate to ask questions about race, creed, color, national origin, sex, marital status, or handicaps before employment. This includes inquiries on job application forms, in interviews, and in calling others for references. Job applicants should sign a release to enable former employers to talk. After a person has been hired, an employer may need information on race or handicaps to track affirmative action responsibilities or on marital status or handicaps to determine health and life insurance benefits.

2. The U.S. Civil Rights Act of 1964 also prohibits discrimination in hiring based on race, color, religion, creed, sex, or national origin, as does the Equal Pay Act of 1963, the Age Discrimination in Employment Act, and affirmative action requirements for federal contractors. If your non-profit receives money from federal sources, you need to determine if the organization's PPM must have an affirmative action plan. 

3. Under the State Law Against Discrimination, the federal Rehabilitation and Vocational Rehabilitation Acts, and the American Disabilities Act, discrimination against applicants with physical or mental handicaps is also forbidden. Failure to employ a person who is unqualified to perform a job because of a handicap is not discrimination, but you cannot reject an applicant if "reasonable accommodation" on the part of the employer would enable job performance. AIDS has been designated a protected handicap by the Washington State Legislature. 

4. The 1986 Immigration Reform and Control Act requires that all employees hired after November of 1986 must complete Form I-9, attesting to U.S. citizenship. The employer must indicate what documents were inspected to verify the employee's identity and employment eligibility.

5. Release of information from personnel files is also impacted by a number of federal and state statutes. Employers must allow employees to inspect their own personnel files. The employing organization needs to be very cognizant of privacy issues regarding use of information from personnel files; access should be limited to supervisory or management personnel on a need-to-know basis and written employee consent may be needed for any other disclosure.

G. Contract: When an employee is hired, an agreement occurs between the employer and employee regarding terms and conditions such as duties, hours of employment, compensation and benefits. This employment contract can be oral, written, or a combination of both. If there is not an unambiguous written contract, courts may look to other records such as job application forms, job descriptions, and employee handbooks to establish an implied contract. Being aware of changing regulations in this arena can protect the employer from wrongful discharge suits. To protect the employer, disclaimers can be put on or in these other documents specifying that such documents are not part of an employment contract and that the employer may discharge employees with or without case at any time. A non-profit should have an attorney review all such forms and procedures to protect the organization as well as its employees.

H. Wages and Hours:

1. The Washington Minimum Wage and Hour Act (RCW 49.46.010) establishes a changing minimum standard for wages and work hours. Many types of employees are exempt from these requirements, including:

a. Independent contractors

b. Volunteers

c. Joint employees (working less than 40 hours for either employer)

d. Professionals, including executives and administrators

e. Salespersons

f. Employees of charitable child care agencies

g. Elected or appointed public officials

2. Workers with disabilities, students, and apprentices may be excluded from the minimum wage law if a certificate is obtained from the Washington State Department of Labor and Industries, Wages and Hours Division.

3. Under this Act, an employer must keep the following records for each employee: 

a. Name and identification number

b. Address

c. Job title

d. Dates of employment

e. Rate of pay

f. Number of hours worked each workday

g. Total hours for each workweek

4. An employer is subject to civil and criminal penalties from the Department of Labor and Industries for failure to keep such records or failure to pay appropriate wages or other conformance with the act.

5. In general, state law prohibits a workday in excess of eight hours (or a 10-hour, 4-day workweek). A half-hour lunch, a ten-minute break for each four hours of working time, and observation of public holidays are standard practice under state law. While these laws do not cover private employers, such as non-profits, they are appropriate guidelines as you develop your own procedures.

6. Washington law requires employer to provide employees with time off for voting (if the employee's work schedule prevents voting on his/her own time) and jury service. While an employer is not required to pay an employee during the leave period for jury duty, the employer cannot deduct pay for two hours of leave for voting purposes.

7. Your non-profit may also want to develop written policies for parental and family care leave, clarifying the conditions under which employees can receive sick leave or unpaid leave for family emergencies. While small non-profits (less than 50 employees) are not regulated in this area, it is an issue that is likely to arise and should be addressed in a consistent manner. The 1993 federal Family and Medical Leave Act requires all organizations with 50 or more employees to provide family leave. Whether your organization establishes an accrued sick leave policy, you must display a poster available from DL&I describing employee rights under the Washington Family Care Law and the State Human Rights Commission's regulation on maternity leave.

I.  Minors:

1. Persons under l8 years of age cannot be hired unless the employer obtains a permit validated by the Washington State Department of Labor and Industries in Olympia. This permit must be renewed annually.

2. In addition, the employer must keep records on file for each minor employee showing such information as:

a. Proof of age

b. Name, address, sex

c. Description of duties with a record of earliest and latest hours of employment with a description of specific meal and rest periods

d. Parental authorization on a form provided by DL&I

e. Authorization by school authorities during the school year.

3. Minimum wage and minimum hours allowed for minors will undoubtedly change over time but regulations are more restrictive than for adult employees.

4. The federal Fair Labor Standards Act is another key set of regulations that sets the context for Washington State law in this area.

F:  Health and Safety Issues

      1.  OSHA/WISHA: The federal Occupational Safety and Health Act (OSHA) and Washington Industrial Safety and Health Act (WISHA) are comprehensive laws protecting the safety and health of employees. WISHA standards are administered and enforced by the State Department of Labor and Industries (DL&I) and applies to any employer with one or more employees or independent contractors. Even an individual with no employees who is covered by the Industrial Insurance Act (Workers Compensation) is considered to be both an employer and an employee within the terms of WISHA.

2. Labor and Industries (L&I): Every employer should obtain information from the local DL&I office so as to conform to the provisions of the law. This document is not intended to provided the details you need, but to alert you to the kinds of requirements you should be aware of and where to turn for additional information if you need it. Examples of the duties of an employer include: Maintaining an appropriate accident prevention program

a. Providing training related to safety and health

b. Inspecting and documenting findings after any accidents that cause serious injuries

c. Posting information on an employee bulletin board

d. Having first aid kits available and one or more persons with first aid training

e. Providing on-site access to OSHA or WISHA monitors

f. Record keeping requirements for employers with more than l0 employees are detailed and exacting. Employers with l0 or fewer employees must comply with requirements regarding maintaining a log of all accidents and reporting all fatality and multiple hospitalization accidents.

3.  Substance abuse:  Many employers have developed substance abuse policies. Such policies might address prohibition and resulting discipline as well as rehabilitation procedures. A policy should distinguish between the separate offenses of possession, use, and sale of alcohol or drugs. Other considerations are whether to institute pre-employment testing as well as provision of an Employee Assistance Program (EAP). An EAP can range from referrals to community resources to an in-house program. Basically, a policy should address situations where the substance abuse l) prevents the employee from normal job performance or 2) creates a direct threat to the property or safety of others.

4. HIV/AIDS: AIDS has been designated a protected handicap by the Washington State Legislature. Employees should be provided with current medical information on AIDS so they understand the extremely small chance that this disease could be spread in the workplace. An HIV test cannot be required as a condition of employment.

5. Smoking:  Washington State has passed an indoor clean air act prohibiting smoking in certain public areas. Employers may institute their own nonsmoking policies, ranging from having designated areas for smoking, to prohibiting all smoking on the premises, to not hiring people who smoke. Policies against hiring smokers have been challenged most often, with varying degrees of success. The Washington Supreme Court has held that an employee may have a compensable claim against her employer for negligence in failing to provide a smoke-free work environment, because the alleged injury/illness was not cover by worker's compensation. 

G:   Employee Benefits and Insurance 

A not-for-profit employer needs to observe the requirements for unemployment insurance and worker's compensation as well as to monitor the changing arena for health and life insurance.

1. Unemployment Insurance: Unemployment compensation is intended to provide benefits to those who become unemployed through no fault of their own. This generally means that they have been (l) terminated for reasons other than serious misconduct or (2) quit for good reason. The local Employment Security Department (ESD) is the source for up-to-date interpretations of eligibility. The basic requirements for every employer of one or more persons are:

a. To maintain accurate records on each employee, which 

b. Include the employees name, Social Security number, days and

c. Weeks worked, total hours spent employed in each pay period,

d. Wages paid (separated into cash and other methods), 

e. Location of job

f. Date of first and last employment

g. Cause of

h. Termination

2. Complete and file an Employer's Status Report that establishes the employer file results in issuance of an identification number. Once registered, the employer will be provided a "Notice to Employees" which must be posted on an employee bulletin board.

3. At the end of each calendar quarter, the employer must file an Employer's Tax Report summarizing monthly employment and wages during that quarter. Check with your local Employment Security Department for filing deadlines.

4. The law provides for the employer to contribute a variable tax rate based on the rate of previous employee turnover. Both federal and state tax rates increased significantly in l985 and such rate increases can be anticipated in the future.

5. If an employee quits or is terminated, (s)he must file a claim with the ESD 
which will notify the employer, verify information regarding separation from employment, and make a determination regarding eligibility for benefits.

6. The Federal Unemployment Tax Act (FUTA) must be paid by all but very small employers (quarterly payroll less than $1,500 per quarter). The money paid by the employer to Washington State Employment Security in conformance with state law (WESA) is credited against the amount owed to the federal government.
7. Workers Compensation (Industrial Insurance: The Industrial Insurance Act provides for  comprehensive and mandatory worker's compensation in the event of work-related injuries, death, or occupational illness. Under this system, an employee is not to look to the employer for injury compensation but to the state fund financed by various employers.

8. There are provisions for self-insurance, but most non-profits are not large enough to take this on alone. Employers pay three premiums on a quarterly basis, with the amounts determined by the risk rating of the jobs and the accident history of the employer:

a. Accident Fund (paid by employer)

b. Medical Aid Fund (shared by employer/employee)

c. Supplemental Pension Fund (shared equally)

8. Private Health Care and Life Insurance Benefits: In light of public discussion about health care reform, it is hard to generalize about health care regulations. Whether or not non-profits, especially with few employees, will be required to provide such benefits will need to be monitored. However, it is general practice for employers to provide such benefits even when it is not mandated. Types of benefit plans which you may wish to consider include:

a. Health and accident plans (to include group and blanket disability, Health Maintenance Organization options)

b. Group term life insurance (minimum standards set by state law and administered by the Insurance Commissioner)

c. Group legal services

d. Dependent Care assistance plans

e. Educational assistance plans

f. Qualified tuition reduction programs

g. Voluntary employee beneficiary associations

9. COBRA: The l986 Consolidated Omnibus Budget Reconciliation Act (COBRA) requires continued coverage for former employees and/or their beneficiaries who elect and pay for such coverage after the employee's termination. This is required for group plans with more than 20 employees and may be offered as an option by others. The length of coverage and costs of coverage vary by circumstance. 

H:  Termination of an Employee: 

1. Termination of an employee may come from the employee quitting or by the employer discharging the employee. In the absence of a written contract of employment for a specified period of time, the common law of Washington permits an employer to discharge an employee with or without cause. However, there has been a significant increase in suits brought by disgruntled   employees claiming wrongful discharge. Some of the precautions addressed in disclaimers during the hiring phase are designed to protect the employer in the event that an employee must be fired. 

2. There are many books and articles advising employers in this area. However, this area of law is changing rapidly based on individual case decisions so non-profits (like any other employer) must adapt advice to their situation. Some basic steps to protect an employer against claims of wrongful discharge.

a. Have a rational reason for discharge of the particular employee. If the workforce has to be decreased because of a decline in revenues, eliminating workers who are about to become eligible for pension benefits has been found to be unjust if the worker could be transferred to another job. Similarly, discharging an employee for refusing sexual advances from a supervisor has resulted in judgments against the employer.

b. If an employee is discharged for violating a work rule, be sure the employee is aware of the rule. This includes not only posting rules or reviewing the personnel policies manual with employees, but also overcoming language (or sign language) barriers if appropriate.

c. Personnel policy handbooks should be carefully drafted to avoid promising specific treatment in specific situations unless the employer is willing to be bound by them. If the employer wants to retain the right to terminate at will, a conspicuous statement that policies are not legally enforceable and that the employer reserves the right to change policies in the future should be in the book. Any pre-discharge procedures outlined in personnel policies should be followed.

d. Define performance and conduct standards--those that are expected of the employee as well as those that could be cause for discharge. If employees are given a performance review, make sure that the reviewer is honest in assessing performance. It is natural to want to give high ratings, but if the personnel file of a discharged employee contains nothing but good evaluations a court may infer that the discharge was not based on a rational business decision.

e. In the event of discharge, document the reasons for dismissal including reports from the employee's immediate supervisor and others who had business involvement with the employee. Consider an exit interview to review the reasons for dismissal in a sensitive manner with the employee to avoid misunderstandings after that time.

I. Retirement: The principal sources of retirement income for employees are benefits paid under the federal Social Security Act and any benefits from private pension plans or savings and investments by the individual employee.
1. Social Security is financed by a tax levied on employers, employees, and self-employed persons under the Federal Insurance contributions Act (FICA). FICA taxes are based on the amount of wages paid to an employee. The employer must deduct the amount of tax from each employee's wages and remit this with the employer's contributions on a quarterly basis.

2. The employer must file Form SS-4 with the Internal Revenue Service to acquire a federal Employee Identification number. Using that number, the money will be withheld for IRS (income tax) and FICA. A W-4 form must be obtained from each employee and a W-2 form provided to that employee at the end of the year verifying annual salary and amount of wages withheld for IRS and FICA.

RESOURCES

1. An excellent review of state law and the changing body of court interpretation is the WASHINGTON EMPLOYMENT LAW DESKBOOK. Available from: 

Davis, Wright, Tremaine Lawyers, 2600 Century Square, 1501 Fourth Avenue, Seattle, WA  98101-1688. (206) 622-3150

APPENDIX

Organizations that may serve as resources to non-profits include:

1.  The National Center for Nonprofit Boards   

2000 K Street, NW Suite 411                

Washington, DC 20036                       

(202) 452-6262, FAX (202) 452-6299         

This Center offers three programs and services:   

a. The Board Development Consultation Service to help nonprofits design and conduct workshops and retreats and provides speakers for conferences and meetings.              

b. The board Information Center responds to telephone and written inquiries on a broad range of topics affecting boards.                                                                 

c. The Publications Program offers booklets, texts, and audio tapes on key issues in non-profit governance.

2. Applied Research & Development Institute (ARDI) 

1805 S. Bellaire St. Suite 219                   │

 Denver, Colorado 80222                          

(303) 691-6076   FAX (303) 691-6077              

ARDI maintains a centralized data bank of existing applied resources on nonprofit management and leadership; publishes a catalog listing more than 800 resources for nonprofits; and conducts research to produce new resources to fill unmet needs.

ARDI has available:

Management and Leadership Resources for Nonprofits, listing 800 books, articles, guides, and tapes from l57 providers.
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