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An ARTBA Analysis
2005 Highway & Transit Act: SAFETEA-LU

Executive Summary

On August 10, 2005, President George W. Bush
signed the “Safe, Accountable, Flexible and Efficient
Transportation Equity Act—A Legacy for Users”
(SAFETEA-LU) at a Caterpillar manufacturing facility
in lllinois.

This American Road & Transportation Builders
Association (ARTBA) analysis of the 1,700 page new
law covers the major transportation investment, poli-
cy and regulatory issues of interest to transportation
construction industry professionals.

SAFETEA-LU authorizes federal investment for
the highway, public transportation and highway safety
programs from fiscal year (FY) 2004-2009. It provides
total guaranteed funding of $286.5 billion over the pe-
riod—%$227.6 billion for the federal-aid highway pro-
gram; $52.6 billion for state and local transit programs;
and $6.3 billion for the highway safety activities.

While these investment levels represent more
than a 30 percent increase over the total guaranteed
funding levels provided by the Transportation Equity
Act for the 21st Century (TEA-21) from FY [998-
2003, the year over year growth in the highway and
transit programs—the relevant measure for gauging
the transportation construction market benefits of
the bill—will be much more modest.

Under SAFETEA-LU, federal highway investment
will grow an average of 4.4 percent per year from the
FY 2004 baseline of $34.4 billion—a 1.8 percent aver-
age annual increase when the impacts of projected in-
flation are taken into account. The federal transit pro-
gram will grow annually by an average 6.3 percent—a
3.6 percent average increase annually after adjusting
for projected inflation.

To accomplish these levels of investment, SAF-
ETEA-LU uses all revenues flowing into the Highway
Trust Fund (HTF) through FY 2009 and draws down
the fund’s existing cash balance. It maintains TEA-21's
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“budgetary firewalls” and includes provisions to guard
against unlawful user fee evasion, which will help gen-
erate almost $2 billion in new HTF revenues.

The tax changes enacted in 2004 to ensure the
HTF is fully compensated for the sale of ethanol mo-
tor fuels—which increased trust fund revenues by
almost $19 billion through FY 2009—made possible
virtually all of the funding increases accomplished un-
der SAFETEA-LU.

SAFETEA-LU includes many positive changes to
federal policy and law long advocated by ARTBA in the
areas of project planning and environmental reviews,
project litigation, safety in the construction work zone
and on rural roads, and the fostering of public-private
partnerships and financing. Among them:

Environmental

SAFETEA-LU provides teeth to many of the
transportation project review and approval process
improvements that began under TEA-21. It:

*  Ensuresthe US. Department of Transportation will
coordinate the environmental review process for
transportation projects and imposes several dead-
lines for other agencies to comment on projects.

* Reforms the transportation conformity require-
ments of the Clean Air Act and includes a 12-
month grace period before an area’s federal high-
way funds are threatened.

* Takes steps toward allowing qualified and interest-
ed states to assume the federal responsibility for
certain environmental reviews. These provisions
are intended to reduce the amount of time it
takes before needed transportation improvement
projects can get out of the regulatory process and
into the construction phase.

* Requires any lawsuit challenging a transportation
project to be filed within 180 days of a project’s
approval, which should help allow projects to
move forward in a timely manner. Previously,
there had been no deadline, allowing lawsuits to
be filed even after construction had begun.

Innovative Financing

SAFETEA-LU includes a number of innovative fi-
nancing and tolling provisions to support additional
infrastructure improvements. The measure:

* Expands the use of State Infrastructure Banks to
all states and makes federal credit assistance un-
der the Transportation Infrastructure Finance and
Innovation Act more accessible.

* Provides a new authority for the issuance of $15
billion in Private Activity Bonds for highway and
intermodal facilities.

* Allows for the use of toll financing on the Inter-
state Highway System and in congested areas, and
creates two new pilot programs to allow further
tolling for certain Interstate projects.

In the safety arena, the new law:

* Establishes a $1.2 billion annual categorical invest-
ment program designed to improve roadway in-
frastructure safety.

* Initiates unit bid pricing to help ensure appropri-
ate safety precautions are taken in roadway work
zones on all federal-aid highway projects.

*  Creates a $90 million annual rural road safety in-
vestment program.

Future Financing for America’s

Transportation Network

Although SAFETEA-LU investment levels will
fall short of meeting the highway and transit needs
documented in repeated government reports, it lays
the groundwork for the future by establishing several
commissions and studies that will identify the best
ways to finance federal transportation investments
post 2009 so that America can meet its highway and
transit challenges.

Contact ARTBA

For questions about SAFETEA-LU and this analy-
sis, contact ARTBA’s Government Affairs team at 202-
289-4434.
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ARTBA Analysis of SAFETEA-LU

President Bush signed the “Safe, Accountable, Flexible and Efficient Transportation Equity Act—A Legacy for Users”
(SAFETEA-LU) into law August 10, 2005. SAFETEA-LU authorizes federal investment in highway, public transpor-
tation and highway safety improvements for a five-year period, federal Fiscal Years (FY) 2005 through 2009. The
funding provided by the bill, however, is generally expressed for a six-year period that also includes FY 2004.

The Transportation Equity Act for the 2 st Century (TEA-21), the previous authorization, provided funding for the
six-year period FY 1998 through FY 2003. During FY 2004, these programs were funded under six short-term
extensions of TEA-Z |, making it technically a seventh year of TEA-21. But funding totals for the reauthorization
bills considered by Congress during 2004 and 2005 were generally presented for six years including FY 2004, since
these bills were intended to be six-year authorizations. This analysis of SAFETEA-LU will, whenever possible, follow
that convention even though the bill is only a five-year authorization.

The following pages provide ARTBA's analysis of the key funding and policy issues in the new [,700 page law.

Transportation Funding

Overall Surface Transportation Investment

When combined with funding already enacted for
FY 2004, SAFETEA-LU provides $295.0 billion of new
contract authority for the federal highway, public trans-
portation and highway safety programs for FY 2004-
09. This is the total amount of new funding that will
be generated and distributed to federal, state and lo-
cal transportation agencies by the legislation over that
six year period. Of this total, $236.1 billion or 80.0
percent will constitute new contract authority for the
federal highway program, $52.6 billion or 17.8 percent
will be for public transportation programs, and $6.3
billion or 2.1 percent will be for the highway safety
programs.

At the same time, SAFETEA-LU specifies that no
more than $286.5 billion of the $295 billion of these
funds may actually be obligated for construction proj-
ects or other authorized uses. The $286.5 billion ceil-
ing_on obligations, not the total amount of contract
authority created by the bill, is the critical funding mea-
sure in the legislation.

The $286.5 billion figure is also referred to as'‘guar-
anteed funding’ because SAFETEA-LU includes proce-
dural hurdles that prevent Congress from reducing it in
future legislation. Priorto TEA-21, obligation limitations

were set in the annual transportation appropriations
bill, usually with no formal relationship either to the
nation's transportation needs or Highway Trust Fund
(HTF) revenues.

In TEA-21, Congress linked annual obligation limi-
tations directly to HTF revenues and, in one of the
most important TEA-21 innovations, established bud-
get procedures and firewalls designed to prevent cuts
during the annual appropriations process. The practical
impact was to guarantee funding for these programs
in the authorization legislation, and the obligation limi-
tations set in TEA-2| became known as “guaranteed
funding” These budgetary provisions and firewalls,
initially established by TEA-21, have been substantially
retained in SAFETEA-LU.

SAFETEA-LU thus guarantees that $286.5 billion
of the $295 billion of new contract authority will actu-
ally be available for investment during FY 2004-09. The
guaranteed funding will be divided in the following way:
$227.6 billion or 79.4 percent for highways, $52.6 bil-
lion or 18.4 percent for public transportation and $6.3
billion or 2.2 percent for highway safety.

The distribution of total contract authority and
guaranteed funding between highways, public trans-
portation and highway safety programs is shown in Fig-
ure |. The detailed distribution of guaranteed funding
among programs by year is shown in Table |.
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Figure 1 - Flow of Funds under SAFETEA-LU

= Annual average Annual average « Wil be rescinded Annual average
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A-6 SAFETEA-LU Analysis by the American Road & Transportation Builders Association




Table 1 - Guaranteed Funding for Highway and Mass Transit Programs under SAFETEA-LLU

{milions of dollars)

FY2004 FY2005 FY2008  FY 2007  FYZ2008  FY 2009 Total
Highraary Oibligation Limiation 533,843 534,422 536,002 S50 244 230 SRS 41200 5223137
Exempt Contract Authornty /1 $730 $730 S730 ST $730 $738 S4.434
Highway Total 534382 535161  S367T1 $38983 540324 541039 5227581
Public Transporiation’2 §7.268 57,648 38,823 8,975 TN 210,334 552,579
Highraary & Public Trans. Total 541 648 54 BB 545 354 S4T 858 550,055 552 27T 5280140
FMCSA /3 5364 S443 5405 $517 §528 $541 52,888
NHTSA /3 5268 526 654 ST00 T b 5729 53,430
Highwayy Sahety Tolal 5662 5742 51,168 $1.217 51.239 51.270 55318
Grand Total $42310  S43540  S4RSEI  £40174  $51204  $53 547  £28E 45A
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The fact that SAFETEA-LU authorizes $295.0 bil-
lion of new contract authority but limits spending to
$286.5 billion means that federal, state and local trans-
portation agencies will receive, over time, $8.543 bil-
lion of contact authority that they will not be able to
spend.

This is not a new development in federal transpor-
tation legislation. TEA-21,for example, authorized $2 18
billion of new contract authority for the highway, mass
transit and highway safety programs for FY' 1998-2003,
but limited total obligations for the six-year period to
$198 billion. The extra $20 billion of contract author-
ity—about $15 billion in the highway program and $5
billion in the mass transit program—could have been
spent if Congress had passed additional legislation. As
a result, between FY 1998 and 2003, federal, state and
local transportation agencies accumulated funds as un-
spent balances that are still on their books today.

Unlike TEA-21, however, SAFETEA-LU provides
for a “death-bed” rescission of the extra $8.543 bil-
lion of contract authority. This rescission will occur on
the last day covered by the bill—September 30, 2009.
The impact will be to equate the net amount of new
contract authority created by the bill to the amount
of contract authority that can be obligated, or $286.5
billion. Because of the rescission, federal, state and lo-
cal transportation agencies will ultimately get no more
new contract authority under SAFETEA-LU than they
will be allowed to obligate.

Since all the extra contract authority created prior
to September 30, 2009, is in the federal highway pro-
gram, this is the only program that will be affected by
the rescission. The amount of new contract author-
ity created each year for the public transportation and
highway safety programs is identical to the guaranteed
funding and thus no rescission would be needed.

This process of doling out money with one hand
and taking it back with the otheris how Congress chose
to address two mutually exclusive demands. One was
the demand by donor states for an increased return on
their contributions to the federal HTF—this calculation
is based on contract authority, not guaranteed funding.
This goal, which when combined with funding for the
new programs created by the bill, could not be satisfied
with less than $295.0 billion.

The other demand was the Bush Administration’s
insistence that total funding not exceed $286.5 billion,
subject to the threat of a veto. The bill resolved the
conflict by creating and distributing $295 billion of new
contract authority, limiting total obligations to $286.5
billion and rescinding the excess contract authority at
the end.

The rescission, however, will have no impact on
total highway investment under the bill. The $286.5
billion guaranteed funding is the upper limit on spend-
ing under SAFETEA-LU and would hold whether the
amount of new contract authority were $286.5 billion,
$295 billion or any other amount.
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The rescission is window-dress-
ing and will have no impact on total
spending, which is guaranteed to be

$286.5 billion.
The fact that total contract author- i |
ity created by the bill exceeds guar- $45.0-

anteed funding means some of that E
contract authority simply cannot be g
spent. Under SAFETEA-LU, the extra TRy
contract authority amounts to about E
$2 billion each year, or five percent of 5
the total. This means approximately 95
percent of the contract authority each
year can actually be obligated. This lim-
itation is applied differently to appor-
tioned (formula) and allocated (discre-
tionary) programs. For apportioned

Fig. 2 - Guaranteed Funding for the Highway
Program Will Grow Half as Fast under SAFETEA-

S

LU as under TEA-21
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programs, all of the contract authority

is distributed to the state departments of transportation
(DQOTs) on October | of each fiscal year The DOTSs get
to obligate 95 percent, and the extra contract authority
simply builds up as unobligated balances.

For allocated programs, however, FHWA distrib-
utes only the amount of contract authority that can
actually be obligated. This means a project or pro-
gram for which SAFETEA-LU authorizes $| million of
contract authority per year will actually receive only
$950,000, with FHWA holding back the rest. Under
TEA-21,the cut was even larger, about 10 percent. The
excess authorizations from the allocated programs plus
the unobligated apportionments comprise the $8.5 bil-
lion of contract authority scheduled to be rescinded
September 30, 2009.

Highway Investment

Guaranteed funding. When combined with FY
2004, SAFETEA-LU guarantees a six-year total of
$227.6 billion for the federal highway program, or 79.4
percent of the total guaranteed funding under the bill.
This includes $223.1 billion for programs subject to the
annual obligation limitation plus $4.4 billion of contract
authority in the new equity bonus program and the
emergency relief program that is exempt from the limi-
tation. Annual guaranteed funding levels for the high-
way program are shown inTable |.

'Intermodal Surface Transportation Efficiency Act, which covered FY 1992-97.

A comparison of highway program funding under
SAFETEA-LU and TEA-21 is shown in Figure 2. Under
TEA-21, federal highway funding grew from a baseline
of $19.8 billion in FY 1997, the last year under ISTEA!,
to $32.3 billion in FY 2003, the last year of TEA-2I.
The increase between FY 1997 and FY 2003 was 63.1
percent or an annual average of 8.5 percent per year

Under SAFETEA-LU, total guaranteed funding for
the highway program will grow from a baseline level
$32.3 billion in FY 2003, the last year of TEA-21, to
$41.9 billion in FY 2009, the last year of SAFETEA-LU.
The increase between FY 2003 and FY 2009 is 29.7
percent or an annual average of 4.4 percent.

SAFETEA-LU thus will provide only about half the
annual growth of federal hishway investment as TEA-
21 did.

Impact of inflation. While highway program fund-
ing is projected to grow an average of 4.4 percent per
year under SAFETEA-LU, the impact of this funding on
growth of highway construction will be even less. The
reason is that highway construction costs usually in-
crease each year as prices of construction materials like
asphalt and concrete go up, wages increase and equip-
ment becomes more expensive. Some of the annual
increase in highway funding under SAFETEA-LU will be
used to cover higher construction costs, leaving only
a fraction of the new money to finance an increase
in the number and scope of construction projects. In
the Midsession Review of the Budget for FY 2006, the
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President’'s Council of Economic Advisers predicted
that prices in the US. will rise about 2.5 percent per
year between now and 2009. When the funding levels
under TEA-21 and SAFETEA-LU are expressed in con-
stant 2004 dollars, which removes the effects of infla-
tion, SAFETEA-LU will generate real growth averaging
|.8 percent per year versus real growth of 6.1 percent
per year under TEA-2|. These comparisons are shown
in Figure 3.

Figure 3 should make it clear that SAFETEA-LU pro-
vides a largely “status quo” highway program through
the end of this decade. State and local highway agen-
cies will receive little more each year than needed just
to maintain their current level of highway construction.

Revenue Aligned Budget Authority

One of the breakthrough advances of TEA-2| was
an important decision by Congress to link annual fund-
ing for highways directly to user fee revenues in the
HTF. Prior to TEA-21, there was no link, which meant
taxes paid by highway users could, if Congress directed,
be spent for non-transportation purposes or not spent
at all.

TEA-21 established just such a link and enforced
the link through a number of innovative provisions:

* It set the annual obligation limitation for the high-
way program for FY 2000-2003 equal to estimat-
ed Highway Account receipts for the previous fis-
cal year, thus establishing a dollar

timates used to set guaranteed funding. This pro-
vision ultimately added $9 billion to the highway
investment guaranteed for FY 2000-02 in TEA-21.

SAFETEA-LU retains the TEA-21 RABA mecha-
nism, but with some technical modifications:

*  The formula for calculating the annual RABA adjust-
ment will henceforth be based on actual Highway
Account revenues for the last fully-completed fiscal
year (the same “look-back” provision as in TEA-21)
plus the latest estimate for the current fiscal year
(which will replace the budget year or “look-for-
ward"” element in TEA-21). This change is designed
to reduce big swings in RABA from year to vear,
since current-year revenue estimates are more ac-
curate than estimates of future-year revenues.

* Half of the RABA adjustment will be applied to
the current budget year and half to the subsequent
year. This means half of the RABA adjustment for
FY 2007 will be applied to FY 2007 and half to
FY 2008, and similarly for the RABA adjustments
for FY 2008 and 2009. Spreading the RABA ad-
justment over two fiscal years is also designed to
reduce volatility. But it means half of any RABA
adjustment for FY 2009, the last year under SAF-
ETEA-LU, will apply to FY 2010. Since Congress
will set funding for FY 2010 in the next highway
authorization bill, it is unclear how the second half
of the FY 2009 RABA adjustment will be treated.

for dollar link between Highway
Account revenues and highway
spending;

* It established budget firewalls and

procedural hurdles to prevent $80.07"

Congress from reducing these
annual amounts in future appro-
priations legislation, thus estab-
lishing guaranteed funding for the
highway program; and

* |t created Revenue Aligned Bud-
get Authority (RABA) to auto-
matically adjust the annual guar-
anteed funding up or down if
Highway Account revenues came
in above or below the initial es-

Fig. 3 - SAFETEA-LU Will Generate Only One-Third
the Real Growth of Highway Construction, after
Accommaodating Inflation, as TEA-21
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* If a RABA adjustment for a fiscal year is negative,
it will not apply so long as the balance in the High-
way Account of the HTF on October | of the fis-
cal year is at least $6 billion. Currently, it appears
this will protect FY 2007 and FY 2008 guaranteed
funding from being reduced by a negative RABA.
But the balance is expected to slip below $6 bil-
lion sometime before the start of FY 2009, which
leaves that year vulnerable.

* IfRABA for FY 2007 is positive, the increase in guar-
anteed funding for FY 2007 will be used first to raise
the minimum return to donor states to 92 percent.
Any remainder will be apportioned proportionately
to all states as was done under TEA-21.

Although RABA generated a bonus $9 billion of
guaranteed funding for the highway program under
TEA-21, it is unlikely to have a comparable effect un-
der SAFETEA-LU. In fact, it is more likely that RABA
adjustments under SAFETEA-LU will be negative than
positive. The reason is that there is little slack in the
revenue estimates that will be used as the baseline for
the RABA computations in SAFETEA-LU, whereas the
revenue estimates in TEA-21 were very conservative.
SAFETEA-LU provisions described above should keep
a negative RABA from having any practical impact, at
least in FY 2007 and FY 2008, but the bottom line is
that RABA will probably not generate the kind of fund-
ing bonuses seen under TEA-21.

Outlook for the Highway Account Balance

SAFETEA-LU pushes the Highway Account of the
HTF to its limits. Not only will all projected revenues
be spent by FY 2009, so will virtually all of the cash bal-
ance. Table 2 presents the latest estimates for Highway
Account revenues, expenditures and the cash balance
through the end of FY 2009.

The following are some of the more important con-
clusions that can be drawn from the data in this table.

Revenues. HTF revenue forecasts have been getting
worse with each new revision. The most recent fore-
casts of revenues into the Highway Account are shown
in Section A of the table. Both the Administration and
the Congressional Budget Office (CBO) issued revenue
projections in January 2005 that fell short of the highway
funding levels in both the House-passed and Senate-
passed bills. Since then, the Administration has cut its
forecast by $3.2 billion. This downward adjustment as-
sumes the recent increase in the retail price of gasoline
and diesel fuel will cut purchases and thus HTF revenues.
It is likely CBO will also cut its revenue forecast.

The only good news from Section A of the table
is the fact that Congress chose to use the Administra-
tion’s revenue forecast, not the CBO’s, for the RABA
baseline. The RABA baseline takes the Administration
forecast and adds the Joint Tax Committee’s estimate
of revenues from the tax changes enacted in SAFETEA-

Table 2 - Financial Outloak for the Highway Account of the Highway Trust Fund
(mudlions of dollars)

Fracal year
2004 2005 2005 2007 2008 Z00H  B-year latal

A Eevenue Fglimates

CBO January Basaline 5245 868 $33888 535383 3615 53T M0 538,857 2192 401

Treasury January Basesneg 229 868 232,815 334 025 234 752 35,4805 36,022 2202 B8B83

Treasury Augusi Basabkne 529 868 231,563 333 287 324 160 534 580 335,734 5159 802

SAFETEA-LU RABA Basalins $29 8658 531,562 33712 534 623 535 449 538,220 S201 434
B._Expenditure ESmated

Guaraniesd Fundng, Hsgrway

Category 34 305 5351064 b bl g | 29 461 240 824 242470 £23% 445

Projecied Outlays, Haghway

Acooun 534,703 231,277 a3 042 523 960 230,123 =40 660 2218 665
L. Highwiy Account Balance

Highway Acogunt Surplus o

Deaficit -84 g3k 5285 -5330 52337 E1GT4 B4 440

Highway Account Balanca, End

of ¥ear S10,808 21 1.I];EI1 510 881 Eﬂiﬂd §4 B50 410

Sourcos: Midoossasn Rewiow of the Budgs! for FY 2008, CBO, SAFETEA-LU

AT ==
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Table 3 - Public Transportation Funding under SAFETEA-LU

FY 04 FY 05 FY 0§ FY 07 FY 08 EY 08

Putdic Transporabon Total &7.2668.0 a7.645.3 28.622.9 58.974.8 59,7308 510.338.1
Financed from:

Mass Transit Accoun £5 847 2 SREQDS SR/0700 2 ST2EZEB  STEVIO  S5823B0S

General Fund £1.4188 58558 316430 S$1.7120 S1B590 S189775
Fercent financed from

Mass Transit Accoun 80.5% 87.5% B0.9% B0.9% B80.9% 80.9%

General Fund 19.5% 12.5% 19.1% 19.19% 19.1% 19.1%
Soarce; SAFETEA-LU, Sect. 3038 {r'__-wu;'l_h

dmanesen

LU. These are the revenue levels that will be used for
computing the RABA adjustments for FY 2007-09. Us-
ing the Administration’s estimates sets the bar as low as
possible, but as discussed earlier; large RABA bonuses
like those under TEA-21 are very unlikely.

Revenues versus guaranteed funding. Guaran-
teed funding for the highway budget category, which
includes the highway program and the two highway
safety agencies is no longer linked to Highway Account
revenues under SAFETEA-LU. UnderTEA-21, guaran-
teed funding for the highway category was identical,
dollar for dollar; to projected Highway Account rev-
enues in the previous year SAFETEA-LU does not
make such a link. Each year, guaranteed funding is
$6 to $7 billion more than prior-year revenues. Had
Congress chosen to retain the TEA-2 1 link, guaranteed
funding for the highway and highway safety programs
would be $30 billion less than SAFETEA-LU provides.
It will take virtually all of the Highway Account balance
to fill the gap.

Highway account balance. The balance in the High-
way Account will plunge under SAFETEA-LU and could
fall to zero or below by the end of FY 2009. Section C
of Table 2 shows the expected cash balance under the
revenue and outlay projections in SAFETEA-LU. Any
shortfall of revenues or action that increases outlays
could wipe out the residual balance. This would have
no practical impact since the Trust Fund could tempo-
rarily borrow from the general fund to meet expenses.
But it would be an open door for opponents of federal
highway investment. At the very least, there will be
no cushion for the next reauthorization, which could
potentially force the hard revenue or spending choices
not made in this bill.

Impacts of Earmarks

The "“federal highway program’ is actually an um-
brella term for a large number of individual programs
in SAFETEA-LU, each with its own purpose and fund-
ing. These programs fall into two categories:

Apportioned programs. Funds for these programs
are apportioned among the states by formula. Funds
apportioned under each program must be used for
particular kinds of highway projects. But within that
constraint, recipient state and local transportation de-
partments determine which projects to finance. Ap-
portioned programs represent about 90 percent of
program funding and include the Interstate Mainte-
nance, National Highway System, Bridge, Surface Trans-
portation, Congestion Mitigation and Air Quality, and
Equity Bonus programs, plus a handful of others.

Allocated programs. Funds for most other pro-
grams are distributed in a more discretionary manner
by the Secretary of Transportation or Federal Highway
Administrator. There are criteria for how the funds
for each program should be used, and states generally
must apply for the funds. Allocated programs repre-
sent about |0 percent of total highway funds.

During the early years of TEA-21, this process
worked the way the legislation intended. For discre-
tionary programs, state and local governments submit-
ted applications and the Secretary or Administrator
funded meritorious projects.

But as time progressed, the congressional Ap-
propriations Committees (whose authority over total
highway funding had been severely limited by the TEA-
2| guaranteed funding provisions) began to exercise
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control over discretionary program
funds by instructing the Secretary
and Administrator exactly how to
use them—i.e., by earmarking them
for specific projects in appropriations
bills and reports. By FY 2003, appro-
priators were earmarking virtually all
allocated funds.

Earmarking is politically popular
among members of Congress and a
response to the scarcity of federal,
state and local funds for highway im-
provements. But earmarking can have
negative consequences. For example,
many earmarks are for"‘wish list” proj-
ects that are still years from construc-
tion, if ever. According to formulas

Eillions of dollars

Fig. 4 - Growth of Funding for Public
Transportation Will Slow Slightly under SAFETEA-
Ly
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used by the U.S. Department of Trea-

sury and the Congressional Budget Office to project
HTF expenditures, funds earmarked for specific proj-
ects take three years longer to spend out than funds
distributed by formula.

In TEA-21, earmarks were generally limited to the
High Priority Project program. SAFETEA-LU not only
has a High Priority Projects section, but also earmarks
virtually all of the allocated program funds.

Public Transportation Investment

SAFETEA-LU guarantees $52.6 billion for the pub-
lic transportation program for the six-year period, FY
2004-09. This is 18.4 percent of the total guaranteed
funding in the bill. Year-by-year amounts are shown in
Table 3 on page ||, while a comparison with TEA-21 is
shown in Figure 4.

Unlike the highway program, which is financed
solely from the HTF, the public transportation program
is supported both by the HTF and the federal Gen-
eral Fund. The argument for using General Funds is
that the public transportation program addresses public
purposes other than transportation—saving energy, re-
ducing pollution, linking welfare recipients with jobs, and
providing transportation for the elderly and disabled.

Under TEA-21, the split was 80/20, with 80 per-
cent of total funding from the HTF and 20 percent
from the General Fund. Furthermore, this split applied
to each of the individual transit programs. While the
80 percent financed from the HTF qualified as con-

tract authority and thus did not require an appropria-
tion, the 20 percent financed from the General Fund
did require an appropriation. But, under TEA-21, the
entire amount for each year was guaranteed funding,
protected by the same firewall and procedural protec-
tions as the highway program, so Congress had little
choice but to appropriate the funds.

SAFETEA-LU takes a slightly different approach.
For FY 2005, it follows the TEA-2| pattern of financ-
ing each program partially from the HTF and partially
from the General Fund. For FY 2006-09, however,
it finances the Federal Transit Administration's (FTA)
administrative expenses, the university transportation
research program, and the Major Capital Investment
Grant program’s New Starts solely from the General
Fund and all other programs, including the formula pro-
grams, from the HTF.

This should have no impact on overall funding for
the public transportation program, since the annual
funding is guaranteed. But the formula programs are
now 100 percent contract authority, which means all of
the funds can be apportioned at the start of each fiscal
year even without an appropriations bill. This should
be helpful to state and local transit agencies, since they
will receive all of their formula transit funds at the start
of the federal fiscal year. Under TEA-21,the 20 percent
from the General Fund could not be apportioned until
Congress had passed the transportation appropria-
tions bill for the fiscal year.

A-12 SAFETEA-LU Analysis by the American Road & Transportation Builders Association



Table 4 - Funding for Transit Mew Starts Under SAFETEA-LU

(rilbons of dollans)

Munmibed ol
Lategory Projects EY 04 EY 05 FY D& F¥ Or EY 04 FY 09 S=Yoar total
Projacis currendly
undar construction 3 511574 £838.4 58144 54248 £259.2 £3.29432
Final dasign & new
constneclion a3 51654 55443 BEIEI 51,1382 514053 54,0805
Prelirinarny
ETINEE g 254 21160 1202 21253 360 =447 %5413
Toial 333 513238 S94378 55000 395820 31.7000 S180H2 SO0
Percent incréase . BE% 4 5% 42%  BBEYW G 4%

Soufce! SAFETEA-LU, Sect 3043

ABTB ==
iy ol

Under SAFETEA-LU, funds for FTA administration
expenses, university transportation research and New
Starts will require an appropriation. This should have
no significant consequences since the funding is guar-
anteed. But if the transportation appropriations bill
is delayed past the start of the fiscal year, funding for
these programs will be dribbled out under continuing
resolutions at the prior-year rate until the full-year bill
is passed.

New Starts. The major transit construction pro-
gram is the New Starts program. This program financ-
es the federal share of funding for new and ongoing
fixed-guideway transit construction projects. Year-by-
year funding totals are shown in Table 4.

The bill identifies 3| projects that are currently un-
der full-funding grant agreements, for which it provides
$3.29 billion to complete or continue construction.
Another 38 projects are ready for final design and con-
struction, for which it provides another $4.08 billion.
A final $641 million is available to finance preliminary
engineering for a list of 264 projects.

Outlook for Mass Transit Account Balance

Like the Highway Account, the Mass Transit Ac-
count will be drawn down to finance public transpor
tation investment that exceeds projected Mass Transit
Account revenues. The revenue, spending and balance
figures are shown inTable 5 on page 14.

As a comparison of Sections A and B of the table
shows, outlays from the Trust Fund over the six year

period will exceed revenues by about $8 billion. As a
result, the Mass Transit Account balance will be virtu-
ally exhausted by the end of FY 2007 and will assume
a negative balance.

This can be avoided by changing the way the Public
Transportation program is scored for budget purposes. Un-
der TEA-21, each year the Treasury Department withdrew
from the Mass Transit Account the full amount needed to
cover the Trust Fund's share of expenses, even though some
of the actual outlays would not occur for many vyears.

Apparently, this will continue under SAFETEA-LU,
rapidly depleting the Mass Transit Account balance. An
alternative, which was proposed by the Bush Adminis-
tration in the FY 2006 budget, would be to withdraw
transit program outlays as they actually occur. This
would spread the outlays over many years and bring
them in line with revenue. In so doing, there would be
no erosion of the Mass Transit Account balance.

Highway Safety Investment

SAFETEA-LU also provides funding for the Na-
tional Highway Traffic Safety Administration (NHTSA)
and the Federal Motor Carrier Safety Administration
(FMCSA), two agencies charged with improving high-
way safety.

Total guaranteed funding for these agencies will be
$6.3 billion for the six fiscal years, FY 2004-09. This
represents about 2.2 percent of total guaranteed fund-
ing under SAFETEA-LU. Year-by-year guaranteed fund-
ing for both agencies is shown inTable | on page 7.
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Table & - Financial Qutleak for the Mass Transit Account of the Highway Trust Fund
(millions of dollars)
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Funding for these two agencies is financed from the
Highway Account of the HTF. Because of this, the funds
are considered contract authority and are available with-
out an appropriation. Obligation of the funds is still sub-
ject to the overall limitation on the highway category
but under SAFETEA-LU, the limitation is equal to the
amount of new contract authority so it has no impact.

For budget enforcement purposes, funding for
NHTSA and FMCSA is included in the highway catego-
ry. Since RABA applies to the entire highway category
and not just the highway program, funding for these
two programs will be subject to the annual RABA ad-
justment in FY 2007-09. As discussed earlier; this is un-
likely to have an impact in FY 2007 and 2008 but could
be a problem in FY 2009 if RABA is negative.

Federal Highway Program

Structure

The 2005 surface transportation reauthorization
bill largely retains the existing structure of the federal
highway program. The major modifications of SAF-

ETEA-LU are in the formula that distributes highway
funds among the states and the creation of several new
categories of spending within the highway program.

This section of ARTBA's analysis includes a sum-
mary of these new programs and other highway pro-
gram changes of interest to the transportation con-
struction industry.

Distribution of Federal Highway Funds

Among the States

Among the most contentious issues surround-
ing any highway legislation is the division of highway
program funds among the states. One of the conse-
quences of HTF financing is that each state can calcu-
late the revenues attributed to its highway users and
the amount of federal highway funds it receives. States
that contribute more than they receive are called “do-
nor” states, while those that receive more than they
contribute are “donee” states.

The ability to make this calculation has made distri-
bution of highway funds among the states a more con-
tentious issue than for virtually any other expenditure
of the federal government. Despite the fact that the
purpose of the federal highway program is to finance
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Table 6 - Apportionment of Federal Highway Funds by State under SAFETEA-LU
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an integrated nationwide highway system that serves
the overall American economy and traveling public,
states are invariably focused on the return to federal
motor fuel taxes and other user fees paid by highway
users in their state.

As a result, recent highway bills have included pro-
visions to assure that donor states receive a minimum
return on their contributions to the HTF. ISTEA had
a number of programs designed to channel funds to
donor states. TEA-2| addressed this issue through the
Minimum Guarantee program, whose distribution for-
mula was designed to guarantee that each state re-
ceive a share of highway program apportionments no
less than 90.5 percent of the state's share of Highway
Account revenues.

A major reauthorization goal of the donor states
was to raise this return to 95 percent. This created
a classic distribution conflict since raising the highway
program share for some states meant reducing it for
others. The least disruptive way to resolve this kind of
conflict is to increase total funding enough that states
with a reduced share still receive enough growth of
dollars to salve the wound. This was relatively easy to
do underTEA-21| because of the large funding increase
over ISTEA.

SAFETEA-LU replaces the existing minimum guar-
antee program that promises each state at least a 90.5
percent rate of return on its HTF contributions with a
new “Equity Bonus Program.” It specifies the minimum
rate of return that will be guaranteed for all states in
each fiscal year: 90.5 percent in FY 2005; 91.5 percent
in FY 2006; 91.5 percent in FY 2007; 92 percent in FY
2008; and 92 percent in FY 2009.

Funds from the following programs are included in
this calculation: Interstate Maintenance; National High-
way System; Bridge Rehabilitation and Reconstruction;
Surface Transportation; Highway Safety Improvement;
Congestion Mitigation and Air Quality; Metropolitan
Planning; Highway Priority Projects; Appalachian De-
velopment Highway System; Recreational Trails; Safe
Routes to Schools; Rail Highway Grade Crossing; Bor-
der Infrastructure; and Equity Bonus.

A separate provision, however, provides that states
meeting a certain set of criteria will receive either the
above rates of return OR the share of total highway
formula funds they received under TEA-2|—which-

ever is greater. The 27 states eligible for this provision
are: Alabama, Alaska, Arizona, Arkansas, Colorado, Del-
aware, District of Columbia, Florida, Idaho, Kentucky,
Louisiana, Mississippi, Missouri, Montana, Nebraska, Ne-
vada, New Mexico, North Dakota, Oklahoma, Oregon,
South Dakota, Texas, Vermont, Utah, West Virginia, Wis-
consin, and Wyoming.

The Equity Bonus also establishes a set percentage
increase that all states must receive above the aver-
age six-year apportionment of federal highway funds
they received under TEA-21: | |7 percent in FY 2005;
|18 percent in FY 2006; | 19 percent in FY 2007; 120
percent in FY 2008; and 121 percent in FY 2009. This
provision is intended to ensure that “donee” states also
receive an increase in federal highway formula funds.

As a result, some states will receive significantly
larger increases in contract authority than others un-
der SAFETEA-LU, as shown in Table 6. The first six
columns of this table show the annual amount of ap-
portioned authorizations each state received or is
projected to receive during FY 2004-09. This includes
High Priority Projects but does not include many of the
other earmarks for specific projects.

The seventh column of Table 6 on page |5 shows
the average annual increase in authorizations for each
state between FY 2004 and FY 2009. This ranges from
less than one percent per year for some states to more
than seven percent. States with large funding increas-
es—like Minnesota, lllinois, Ohio and Indiana—benefit
particularly from the 2004 tax bill, which now taxes eth-
anol based motor fuels at the same rate as gasoline.

Trade Corridor and
Border Infrastructure Programs

TEA-21 created a National Corridor Planning and
Development and Coordinated Border Infrastructure
Program that provided $140 million per year to im-
prove key trade corridors and border crossings. SAF-
ETEA-LU retains these initiatives, but separates them
into two autonomous programs. The measure also dra-
matically boosts the authorizations for the programs.

Under SAFETEA-LU, $1.95 billion is authorized
for the National Corridor Infrastructure Improvement
Program through FY 2009—20 percent of these funds
are earmarked for specific projects—and a total of
$833 million is authorized for the Coordinated Bor
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der Infrastructure Program. Funds from the corridor
program are to be used for highway construction im-
provement projects, while highway construction is an
eligible use under the border program.

Projects of National & Regional Significance

The measure creates a new program to focus ex-
clusively on high cost surface transportation projects
that will provide broad benefits. The Projects of Na-
tional and Regional Significance Program authorizes
almost $1.8 billion for highway and freight railroad
projects that have costs exceeding either $500 million
or 75 percent of the annual federal highway funds pro-
vided to the state in which the project is located.

Funds can be used for a wide variety of precon-
struction and construction costs for the projects. The
act directs 20 percent of the funds for this program
to specific projects and allows the Secretary of Trans-
portation to distribute the remaining funds to projects
that will provide regional or national benefits in terms
of economic growth, improved mobility and a host of
other criteria.

Project Oversight

The new law requires the Secretary of Transpor-
tation to develop a transportation project oversight
program to monitor the use of federal funds with a fo-
cus on financial integrity and project delivery. A value
engineering analysis will be required for every highway
project with a cost in excess of $25 million and bridge
projects costing $20 million or more. Projects cost-
ing $500 million or more will be required to submit
a management plan and annual financial plan to the
Secretary. Projects costing at least $100 million will
be required to submit an annual financial plan to the
Secretary.

Other Notable Highway Program

Modifications

* Increases the amount of federal highway funds that
will be set-aside for Metropolitan Planning Organi-
zation activities. SAFETEA-LU will require states
to dedicate |.25 percent of their Interstate Main-
tenance (IM), National Highway System (NHS),
Surface Transportation, Congestion Mitigation and
Air Quality (CMAQ), and Bridge Replacement
and Rehabilitation Program funds for this purpose.

Current law requires a one percent set-aside.

Funds transferred between the HTF's Highway
and Mass Transit Accounts must be administered
in the same manner as other funds in the recipient
account. For example, if Highway Account funds
are transferred for transit purposes, they must be
administered as Mass Transit Account funds.

The eligible uses of NHS funds are expanded to
include environmental restoration and pollution
abatement, control of noxious weeds and estab-
lishment of native species.

The eligible uses of Surface Transportation Pro-
gram (STP) funds are expanded to include truck
stop electrification systems (providing electricity
and air conditioning for commercial motor vehi-
cles), dangerous intersections or those with high
congestion, environmental restoration and pollu-
tion abatement, control of noxious weeds, and es-
tablishment of native species.

The 10 percent set-aside of STP funds for Trans-
portation Enhancements is modified to be the
greater of 10 percent of a state’s STP funds or the
2005 level of Enhancement funding for a state.

The requirement that at least |5 percent, but not
more than 35 percent, of a state’s Bridge Replace-
ment and Rehabilitation Program funds be used on
off-system bridges is modified to remove the 35
percent cap.

Annual funding for the Transportation and Com-
munity and System Preservation Program, which
provides grants for smart growth and other non-
infrastructure initiatives, is increased from $25 mil-
lion to $61.25 million in FY 2006 through 2009.

Creates a new System Management Information
Program for which states may dedicate NHS,
CMAQ and STP funds to plan and develop real-
time monitoring of traffic and travel conditions on
major highways.

Provides $25 million through FY 2009 for the de-
velopment of truck parking facilities in the NHS.

Establishes a new Freight Intermodal Distribution
Pilot Grant Program that provides $30 million
through FY 2006 for projects in Oregon, Georgia,
Alaska, North Carolina and California to address
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infrastructure and freight distribution needs at in-
land ports and intermodal freight facilities.

A Delta Region Transportation Development Pro-
gram is established that provides $10 million per
year for multi-state highway planning, development
and construction in the Delta Region (Alabama,
Arkansas, lllinois, Kentucky, Louisiana, Mississippi,
Missouri and Tennessee).

Authorizes $37.5 million from the HTF for a grant
program for states that prohibit the use of racial
profiling in the enforcement of state laws regulat-
ing the use of federal-aid highways.

Revenue Provisions

While federal highway and transit program expen-
ditures are of primary interest to the transportation
construction industry, the various revenue sources that
flow into the HTF make these expenditures possible.
As such, a significant amount of time was devoted
during the TEA-2| reauthorization debate working to
ensure a stable source of trust fund revenues for the
short- and long-term.

Excise Tax Extension

The measure extends the federal excise taxes that
produce revenue for the HTF (buses, special motor
fuels, alcohol fuels, heavy trucks and trailers, gasoline,
diesel fuel and kerosene) through FY 2011 and up-
dates the purposes for which trust fund revenues may
be spent consistent with the contents of the bill. HTF
revenues are typically extended beyond the authoriza-
tion period to provide funds for paying off outstanding
obligations.

SAFETEA-LU also extends the HTF's obligation
authority through September 30, 2009.

User Fee Evasion

To help ensure that all federal transportation user
fees are collected as intended, SAFETEA-LU continues
and expands federal and state activities aimed at com-
bating illegal tax evasion in this area. The new reau-
thorization law raises the taxation of kerosene to the

same rate at which diesel fuel is taxed—24.4 cents per
gallon. Kerosene can be used as either aviation fuel or
diesel fuel, but aviation fuel is taxed at a lower rate.

Evasion occurs when individuals pay the lower
aviation rate, but use the fuel for highway purposes.
According to the House Ways and Means Committee,
this provision is projected to increase HTF revenues by
$1.9 billion through FY 2009.

SAFETEA-LU also includes a number of other pro-
visions to combat user fee evasion, such as increased
reporting requirements and penalties. The act’s user

fee evasion provisions are projected to raise HTF rev-
enues by a total of $1.95 billion through FY 2009.

SAFETEA-LU also dramatically increases funding
for federal programs that fight HTF user fee evasion.
Under TEA-21, highway user fee evasion programs
were authorized to receive $5 million per year. SAFE-
TEA-LU authorizes $5 million in FY 2005, $44.8 million
in FY 2006, $53.3 million in FY 2007 and $12 million in
FY 2008 and FY 2009 for these programs.

Transportation Financing Commissions

SAFETEA-LU recognizes the significant challenge
that confronts financing the federal highway and tran-
sit programs in the future. The measure creates two
commissions to examine the projected needs of the
nation’s surface transportation infrastructure network
in the future and charges these panels with developing
recommendations to meet these needs.

While their missions are similar; the difference be-
tween the two commissions is found in the individuals
responsible for appointing commission members. The
National Surface Transportation Policy and Revenue
Study Commission will be chaired by the Secretary
of Transportation and will have || other members—
three appointed by the President, two appointed
by the Speaker of the House, two appointed by the
House Minority Leader, two appointed by the Senate
Majority Leader, and two appointed by the Senate Mi-
nority Leader.

The National Surface Transportation Infrastruc-
ture Financing Commission will have |5 members,
seven appointed by the Secretary of Transportation,
two appointed by the chairman of the House Ways
and Means Committee, two appointed by the ranking
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Democrat on the House Ways and Means Committee,
two appointed by the chairman of the Senate Finance
Committee and two appointed by the ranking Demo-
crat on the Senate Finance Committee.

Study of Motor Fuels Used
for Non-Transportation Purposes

SAFETEA-LU directs the Treasury Department to
conduct a study of the use of highway motor fuels that
are not utilized for the propulsion of a vehicle (for ex-
ample, fuel used in power takeoff vehicles and concrete
pumpers).

Diesel Fuel Tax Evasion Study

The act directs the Internal Revenue Service to
submit a report on new technologies that can be em-
ployed to increase the collection of diesel fuel excise
revenue. The law also creates a Motor Fuels Tax En-
forcement Advisory Commission to oversee motor
fuel tax enforcement.

Mileage Based User Fee Study

$12.5 million is provided through FY 2009 for the
University of lowa to conduct a study of assessing user
fees based on actual miles driven.

Environment & Planning

Transportation improvement projects can be de-
layed by duplicative and unnecessary review processes
for periods up to 19 years. SAFETEA-LU includes a
number of provisions that address the environmental re-
view and approval process for transportation improve-
ment projects. One of the transportation construction
industry's top priorities for the TEA-21 reauthorization
legislation was ensuring common sense environmental
reforms and preventing the needless delay of transpor-
tation projects.

Transportation Conformity

The measure makes several changes to the trans-
portation conformity process that links federal Clean
Air Act (CAA) requirements and transportation plan-
ning. The most significant of these changes is a pro-

vision that allows for a |2-month “grace period” for
areas which fall out of compliance with CAA standards.
Under this provision, areas would have one year from
the date on which they fell out of conformity to meet
federal air quality requirements before federal highway
funding sanctions could be imposed.

Statute of Limitations on Lawsuits

SAFETEA-LU places a 180-day limitation on law-
suits seeking judicial review of a permit, license or
approval issued by a federal agency for a highway or
public transportation capital project. This will allow for
both ample public participation in the decision making
process while also ensuring important transportation
improvement projects move forward without being
subject to environmental lawsuits that are raised well
after a project has been approved.

Reform of Environmental Planning
& Review Process

The new law addresses a number of needed
changes in the environmental review and planning
process. Specifically, it allows concurrent reviews and
establishing “lead agency” status for the US. DOT on
environmental reviews, such as “purpose and need”
and “range of alternatives” determinations. Under the
provision, the “lead agency” defines the “purpose and
need” and “afternatives” for the purposes of “any docu-
ment which the lead agency is responsible for prepar
ing for the project.” This language, however, does not
grant the lead agency the power to require partici-
pating agencies to adopt the conclusions of the lead
agency.

Planning Requirements

SAFETEA-LU adds a new planning requirement
mandating the consideration of environmental miti-
gation activities in the long-range transportation plan.
Adding new factors which must be considered in the
transportation planning process could lead to further
delay of much needed transportation improvement
projects. States previously had the flexibility to prop-
erly consider environmental mitigation issues as need-
ed, but it was not a mandate for every project. Also
added were non-environmental planning requirements
addressing safety, security, improved performance, mu-
timodal capacity, and enhancement activities.
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On the positive side, other proposed additional
planning requirements did not make the final bill, in-
cluding mandatory consideration of land use planning.

Elimination of Duplicative Review

Requirements

Several sections of the bill encourage “concur-
rent reviews' allowing National Environmental Policy
Act (NEPA) obligations to be met at the same time as
transportation planning requirements. This is intended
to alleviate delay and help to streamline the transpor-
tation planning and environmental review processes.

Delegation of Environmental Reviews

SAFETEA-LU establishes a pilot program for five
states (Alaska, California, Ohio, Oklahoma and Texas)
to assume all DOT environmental responsibilities for
one or more highway projects except CAA require-
ments and transportation planning requirements. A
pilot program allowing up to five states states to take
responsibility for ‘environmental reviews, consultation,
or decision making,” but only for recreational trail proj-
ects and transportation enhancement activities is also
established.

SAFETEA-LU further allows all states to assume
responsibility for projects which qualify as Categorical
Exclusions (CEs) under NEPA. CEs are projects that
neither individually nor cumulatively have a significant
environmental impact, such as road rehabilitation or
bridge replacement. Allowing states to assume respon-
sibility for these should reduce the amount of time in-
volved in the environmental review and approval pro-
cess by lessening the burden on federal agencies.

Timelines for Review of Agency Decisions

SAFETEA-LU establishes a 60-day deadline for
comments on draft environmental impact statements
from federal agencies and the general public. Com-
ments on any other materials associated with the en-
vironmental review process must be made within 30
days after such materials are made available. These
deadlines are intended to help in reducing the adminis-
trative delay associated with the environmental review
and approval process.

Section 4(f) Modernization

To address the impact of federal historic preserva-
tion requirements on transportation projects, the new
law attempts to modernize Section 4(f) of the Depart-
ment of Transportation Act of 1966 and Section 106 of
the National Historic Preservation Act.

Under SAFETEA-LU, the Section 4(f) requirements
will be deemed to be satisfied if a “de minimis” find-
ing is made for the potential impact of transportation
projects on historic sites, parks, recreation areas and
wildlife and waterfow! refuges. The act, however, de-
fines ""de minimis” as “having no adverse effect”” While
this may seem like a technicality, there is a significant
difference between determining a project will not have
a significant impact on a historic site, and determining
that it will not have an adverse effect.

As such, the new law’s effort to eliminate some
of the redundancy in the Section 4(f) and Section 106
requirements will not apply to all projects and, as writ-
ten, may be less applicable to historic sites than parks,
recreation areas and wildlife refuges. Further, decisions
regarding historic sites must have written concurrence
from the State Historic Preservation Officer where the
project is located while decisions regarding parkland
or wildlife/waterfow! refuges must have concurrence
(though it need not be in writing) from any officials
with jurisdiction over the area in question.

Interstate Highway System Exemption
from Historic Standards

SAFETEA-LU exempts the Interstate Highway Sys-
tem from historic preservation requirements except
in instances where individual elements of the system
possess a high degree of historic significance. With the
Interstate Highway System approaching its 50th an-
niversary in 2006, this provision will prevent historic
preservation regulations from delaying even the most
routine construction and transportation improvement
operations. The measure also allows for states to per-
form “construction, maintenance, restoration or reha-
bilitation activities” on any portion of the Interstate
System that is found to possess historical significance.

Stormwater Runoff

A provision in the Senate bill requiring states to
use two percent of their federal Surface Transporta-
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tion Program (STP) funds for stormwater mitigation
activities was not included in the final bill. The bill al-
lows states to use NHS and STP funds on stormwater
activities, but it does not mandate that funds be used
for these purposes.

CMAQ Eligibility of Diesel Engine

Retrofit Programs

The new law allows programs for retrofitting diesel
engines in nonattainment or maintenance areas under
the CAA to be eligible for funding under the Conges-
tion Mitigation and Air Quality (CMAQ) program. As
such, areas attempting to comply with CAA standards
will have access to CMAQ funds to construct volun-
tary programs which best suit their immediate needs
in complying with CAA.

Innovative Finance

Programs and Issues

Due to the nation’s vast transportation infrastruc-
ture needs, TEA-2| allowed for federal support for
a number of innovative finance programs to supple-
ment the core surface transportation program. These
initiatives ranged from using tolls to finance highway
improvements to providing credit assistance for public-
private venture transportation projects. SAFETEA-LU
includes provisions that build on and expand the cur-
rent federal innovative financing programs.

State Infrastructure Banks

UnderTEA-21, five states—California, Florida, Mis-
souri, Rhode Island and Texas—were allowed to make
“capital grants' to their state infrastructure banks (SIBs)
out of certain HTF allocations and apportionments for
fiscal years 1998 through 2003. SAFETEA-LU expands
the SIB program to all 50 states and the District of
Columbia.  SAFETEA-LU also authorizes interstate
compacts of two or more states to create multi-state
infrastructure banks.

Transportation Infrastructure Finance and

Innovation Act (TIFIA)

TEA-2| established the Transportation Infrastruc-
ture Finance and Innovation Act (TIFIA), a program
that provides direct loans, loan guarantees and lines of
credit (rather than grants) to states, local governments
or other sponsors in order to help finance surface
transportation projects. TEA-21 also set the size eligi-
bility threshold for TIFIA projects at $100 million or 50
percent of the state’s federal highway apportionments,
whichever was less (except for [TS projects, which had
a $30 million size threshold).

SAFETEA-LU continues the TIFIA program and
authorizes $122 million per year for fiscal years 2005
to 2009 for its credit assistance activities. The new law
expands the list of eligible TIFIA projects to include
publicly-owned freight rail facilities or private facilities
providing public benefit for highway users; public or
privately-owned intermodal freight transfer facilities;
and access or service improvements to freight rail or
intermodal freight transfer facilities.

The eligibility threshold for TIFIA projects has been
lowered from the lesser of $100 million or 50 per
cent of a state's federal highway apportionments to
the lesser of $50 million or 33 /3 percent of a state’s
federal highway apportionments. The threshold for TS
projects was lowered from $30 million to $15 million.
The new law also allows TIFIA credit assistance to be
used to refinance long-term project obligations or fed-
eral credit instruments if such refinancing provides ad-
ditional funding capacity for the completion, enhance-
ment, or expansion of an eligible project.

SAFETEA-LU permits applications from “a state,
local government, public authority, public-private part-
nership, or any other legal entity undertaking the proj-
ect and authorized by the Secretary [of Transporta-
tion].” Previously, public-private partnerships were not
permitted to apply for TIFIA assistance.

HOV Lanes and Tolls

TEA-21 included a number of options for the use
of tolls to finance highway improvements. SAFETEA-
LU continues these important initiatives and establish-
es new opportunities for toll financed transportation
improvement projects.
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HOV lanes. TEA-2I allowed states to establish
high occupancy vehicle (HOV) lanes and allowed low-
emission vehicles and motorcycles to use the HOV
lanes. SAFETEA-LU provides for the continuation of
the HOV program for federally-assisted roads. How-
ever, under the provisions of SAFETEA-LU, the state
agencies are to provide occupancy exemptions to the
following types of vehicles: motorcycles and bicycles
(unless they would create a safety hazard); public trans-
portation vehicles; and “low emission and energy-ef-
ficient vehicles.”

The new law allows states to convert HOV lanes
into High Occupancy Toll (HOT) lanes, and permit sin-
gle-occupancy vehicles to use the HOV lanes, provided
that: tolls are collected automatically; the amount of the
toll levied varies by either time of day or level of con-
gestion in the HOT lanes; and the average speed in the
HQOT lanes is not reduced to below 45 mph for roads
with speed limits at or above 50 mph or 10 mph below
the posted speed limit for facilities with speed limits be-
low 50 mph. The measure also directs that states “‘shall
give priority consideration to projects for developing
alternatives to single occupancy vehicle travel and proj-
ects for improving highway safety” for any “excess toll
revenues’ collected on the HOT lanes.

Value Pricing Pilot Program. TEA-21’s Value Pric-
ing Pilot Program (VPPP) permitted the charging of
a variable toll to use HOV lanes for vehicles that did
not meet a lane's occupancy requirements. SAFETEA-
LU continues the VPPP through fiscal year 2009, but
with a few minor changes in the program’s design. The
overall program is provided $11 million in fiscal year
2005, and $12 million a year for fiscal years 2006 to
2009 to implement up to |5 pilot programs. However,
$3 million per year for fiscal years 2006 to 2009 is set
aside for “‘congestion pricing pilot projects that do not
involve highway tolls.”

Express Lanes Demonstration Program. The mea-
sure also establishes an “Express Lanes Demonstration
Program.” This new program, which is limited to 15
projects, allows for the tolling of “any highway, bridge,
or tunnel, including facilities on the Interstate System”
for the purpose of managing high levels of congestion;
reducing emissions in non-attainment or maintenance
areas; or financing “the expansion of a highway, for the
purpose of reducing traffic congestion, by constructing
one or more additional lanes (including bridge, tunnel,

support, and other structures necessary for that con-
struction) on the Interstate System.”

Projects eligible for the Express Lanes Demo Proj-
ect are limited to: facilities that already collect tolls;
existing HOV lanes; facilities modified or constructed
after the date of enactment of SAFETEA-LU to create
additional tolled lane capacity; and new lanes added to
a previously non-tolled facility (existing lanes may not
be tolled). The program requires automatic toll col-
lection. If there are residual revenues after providing
for these uses, the state may use toll revenues for any
eligible federal highway or transit project.

Interstate tolling pilot programs. TEA-21 also es-
tablished the Interstate System Reconstruction and Re-
habilitation Pilot Program (ISRRPP) that allowed tolling
on the Interstate System for three projects in three
different states. There was only one application—ap-
proval still pending—to the ISRRPP during TEA-21.
Although ISRRPP is not specifically mentioned in SAF-
ETEA-LU, it will continue to function at least until June
6, 2008, as stipulated in TEA-21 and the Secretary of
Transportation has the authority to extend the pro-
gram beyond this date.

SAFETEA-LU, however, creates a new “Interstate
System ConstructionToll Pilot Program” (ISCTPP). The
ISCTPP allows a state or compact of states to impose
tolls to finance a highway, bridge, or tunnel project on
the Interstate System provided that tolling is demon-
strated to be the most efficient and economical way
to advance the project. The ISCTPP is limited to three
projects.

Private Activity Bonds for Surface

Transportation Infrastructure

Under current U.S. Tax Code, tax-exempt bonds
may be issued to help finance the construction of air-
ports, docks and wharves, mass commuting facilities,
and high speed intercity rail facilities. Omitted from
the list of eligible transportation projects are highway
projects and surface freight transfer facilities.

SAFETEA-LU expands this list of eligible transpor-
tation projects to include highway and surface freight
transfer facilities. The total value of the outstanding
debt that can be issued for highway or surface freight
transfer facilities is limited to $15 billion.
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In addition, any debt issued for highway or sur-
face freight transfer facilities are not counted against a
state's volume cap. The Secretary of Transportation is
granted the authority to allocate the $15 billion limit in
whatever manner he deems appropriate.

Safety Provisions

SAFETEA-LU contains a number of important
safety provisions, some of which have been sought by
the transportation construction industry for well over
a decade, that address roadway infrastructure safety
and the safety of roadway construction work zones.

Unit Bid Pricing

For many vears, the transportation construction
industry has expressed concern that contractors who
make serious efforts to develop and maintain good
safety practices in construction work zones are often
at a competitive disadvantage against those who do
not make appropriate expenditures for traffic control
and other safety measures.

SAFETEA-LU includes a provision designed to “'lev-
el the playing field” by allowing state departments of
transportation to contract for critical safety elements
through unit bid pricing instead of lumping all costs into
one bid. In doing so, states are expected to take a

more active role ensuring that appropriate safety mea-
sures are undertaken—and adequately funded—on
important roadway construction projects.

In essence, FHWA will work with the states to de-
velop regulations establishing the conditions for the ap-
propriate use of: uniformed law enforcement officers;
positive protective measures between workers and
traffic; and installation and maintenance of temporary
traffic control devices.

This provision will help ensure appropriate safety
precautions are taken on all federal-aid highway projects
through the use of unit-bid pricing for safety items.

Highway Safety Improvement Program

The new law creates a “Highway Safety Improve-
ment Program” (HSIP) to consolidate safety infrastruc-
ture activities. The HSIP defines a structure under
which states must develop strategic plans and programs
to reach specific safety goals. For the first time, infra-
structure safety projects (under HSIP) will be funded
through a dedicated program from the HTF's Highway
Account. This HSIP replaces the “Hazard Elimination
Program” and the 10 percent Surface Transportation
Program safety set-aside with over $1.2 billion annually
in dedicated funds. (See table)

Funds in this section can be used on any public road,
bicycle trail, or pedestrian walkway. This is a significant
change as funds are no longer limited to projects on
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the federal highway system. As in the previous pro-
gram, the federal share for a highway safety improve-
ment project is 90 percent (unless otherwise noted, i.e.
rail crossings).

The measure allows safety projects noted in oth-
er sections of the bill to be included in this section
for funding purposes, including public awareness and
education campaigns, and enforcement of safety laws.
Nevertheless, there are limitations as states are only al-
lowed to flex up to |10 percent of HSIP funds and HSIP
funds may not be spent on other programs unless the
state certifies that it has met railway crossing and infra-
structure safety needs.

Under the program, the term “Highway Safety
Improvement Project” means a project described in
a state’s strategic highway safety plan that improves
a hazardous road condition or feature, or address-
es a highway safety problem, including: intersection
safety; pavement and shoulder widening (and passing
lanes); rumble strips and warning devices; skid resis-
tant surfaces at intersections and high accident areas;
improvements for pedestrians, bicyclists or disabled
persons; rail crossings, devices, and model enforce-
ment; traffic calming; elimination of roadside obstacles;
improvement of signage and pavement markings; pri-
ority control at signalized intersections; traffic control
and warning devices in high accident areas; safety con-
scious planning; improvement in crash data and analy-
sis; work zone planning, commmunications equipment
and law enforcement; guardrail, barriers (including
separation of traffic and workers), and crash cushions;
structures to prevent wildlife crashes; installation of
signs at pedestrian crossings and in school zones; and
construction and operational improvements on high-
risk rural roads.

State Requirements

The law requires states to develop a state strategic
HSIP in cooperation with other state agencies includ-
ing the governor, regional and metropolitan planning
organizations, representatives of other transportation
modes, law enforcement, etc.

SAFETEA-LU contains important data require-
ments that will help provide a better understanding
of the types and causes of incidents on our roadways.
For example, states must make effective use of crash
data from various sources and include engineering, op-

erations, maintenance, education, enforcement, emer-
gency services and communications.

Rural Roads

SAFETEA-LU directs states to set aside $90 mil-
lion per year of HSIP funds for construction and op-
erational improvements on high risk rural roads. States
may flex money from their rural road safety funds only
if they certify that all their construction and operations
needs for these roadways have been met.

Rail Grade Crossings

At least $220 million of the HSIP funds must be set
aside annually for the elimination of hazards and instal-
lation of protective devices at railway-highway cross-
ings. Money can be flexed from this account if the
state demonstrates that its needs have been met for
the elimination/protection of hazards at railway-high-
way crossings.

Worker Injury and Free Flow of Traffic

The new law mandates that no later than one year
after the legislation is enacted, the Secretary of Trans-
portation must issue regulations to decrease the likeli-
hood of worker injuries (including wearing high-visibil-
ity garments) while maintaining the free flow of traffic.

Safe Routes to School Program

SAFETEA-LU creates a “Safe Routes to School
Program” to promote walking and riding bicycles to
and from school. This program is funded by a mini-
mum $50 million annual HSIP set-aside (each state will
receive a minimum of $1 million each fiscal year). The
provision contains both infrastructure and behavior
modification elements. There is no state match re-
quired for this program.

Safety Improvements for Older Drivers

Consistent with FHWA's document “Guidelines
and Recommendations to Accommodate Older Drivers
and Pedestrians,” SAFETEA-LU requires the Secretary
of Transportation to carry out a program to improve
traffic signs and pavement markings in all states. Funds
to carry out this program are authorized “as may be
necessary.’
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Incentives to Prevent Operation of Motor
Vehicles by Intoxicated Persons

SAFETEA-LU contains a provision mandating that
if a state has not enacted laws to reduce the likelihood
of persons driving while intoxicated, the Secretary shall
withhold the following percentages from the state’s
highway formula funds until such changes are enacted.

2004 2005 2006 2007
2% 4% 6% 8% 8%

States can recover funds not apportioned from

past years if their laws come into compliance within

four years after this legislation is enacted. After four
years, the funds will lapse and may not be recovered.

Thereafter

Work Zone Safety Grants

The new law creates a work zone safety grant pro-
gram for nonprofit and not-for-profit organizations to
provide training to prevent or reduce highway work
zone injuries and fatalities. An amount of $5 million
annually for fiscal years 2006—2009 is authorized for
this initiative.

National Work Zone Safety
Information Clearinghouse

SAFETEA-LU authorizes $| million per year from
FY 2006 through FY 2009 to improve the operations
of the National Work Zone Safety Information Clear-
inghouse, which provides public information and best
practices for roadway work zone safety.

In a related provision, the measure directs the
FHWA to conduct a study of night-time roadway con-
struction to highlight the impact of this practice on mo-
torists, workers and communities.

Pavement Marking Systems
Demonstration Projects

The new law authorizes $| million per year for FY
2006 through FY 2009 for demonstration projects in
Alaska and Tennessee to study the safety and other im-
pacts of pavement markings, including the effectiveness
of increasing edge line widths from four to six inches.

Highway Safety Funding

SAFETEA-LU includes a number of provisions at-
tempting to improve roadway safety from a behavioral
perspective, as administered by the National Highway
Traffic Safety Administration. It is important to note
that funds provided for these activities cannot be used
for infrastructure purposes (see table below).

Research and Development funds may be used for
a number of purposes, including:

* Research, training and education programs related
to Older Drivers:

*  Conducting of training and education programs in
cooperation with other federal departments and
agencies, states, private sector persons, highway safe-
ty personnel and law enforcement personnel; and

*  Conducting of research on all phases of highway
safety and traffic conditions, including accident cau-
sation, highway or driver characteristics, communi-
cations and emergency care.

Traffic Safety Information System Improvements
cover a number of activities, including:

* Improve the timeliness, accuracy, completeness,
etc,, of state safety data;

* Evaluate the effectiveness of improvements;
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* Link the state data systems within the state; and

* Improve data compatibility with other state and
national systems.

Older Driver Safety

For FY 2006 through FY 2009, $1,700,000 is au-
thorized to conduct a comprehensive research and
demonstration program to improve traffic safety per-
taining to older drivers (behavioral).

Procurement and Other

Business Issues

Disadvantaged Business Enterprise Program

SAFETEA-LU reauthorizes a minimum 10 per
cent set-aside for disadvantaged business enterprises
(DBEs) within the federal aid highway, public transpor-
tation and research programs. This section also ex-
pands the DBE set-aside to the highway safety research
and development program.

The law also raises the amount of average annual
gross receipts over which a minority- or female-owned
business may not be considered a DBE for purposes of
this program. TEA-21| set the limit at $16.6 million, cal-
culated by averaging the firm'’s gross receipts from the
previous three years. SAFETEA-LU raises this thresh-
old to $19.57 million.

It authorizes the Secretary of Transportation,
through the U.S. DOT Minority Resource Center; to
assist DBEs in obtaining bid, payment and performance
bonds, subject to annual appropriation.

Contracting for Engineering and

Design Services

SAFETEA-LU did not include provisions that would
have eliminated states' opt out authority for following
federal rules for contracting for engineering and design
services. If included, the change would have required
all states to follow federal guidelines for the process
of contracting for engineering and design services thus
simplifying the paperwork requirements for planning
and design firms.

Highways for LIFE Pilot Program

The new law establishes a pilot program to en-
courage innovation in highway construction. The goals
of the new Highways for LIFE program are to encour
age greater safety, faster construction, improved quality
and cost effectiveness. (The “LIFE" acronym stands for
Long Lasting, Innovative and Fast Construction of Ef-
ficient and Safe Highway Infrastructure.) It applies to
federal-aid highway eligible projects. Innovative financ-
ing and contracting methods are included as criteria for
this pilot program. This act authorizes $ 15 million in FY
2006 and $20 million per year for FY 2007 through FY
2009. Designated projects may also apply for federal
aid dollars up to 100 percent of the cost of the project.
The US. DOT is encouraged to fund one project in
each state by 2009.

Changes for Design-Build Project Contracting

SAFETEA-LU includes a provision that revises as-
pects of the FHWA rules for design-build projects. The
new law directs the Secretary of Transportation to re-
vise the regulations for design-build contracts to per
mit agencies to issue a request for proposal or award a
design-build contract prior to the issuance of a record
of decision regarding a project's compliance with NEPA
requirements. SAFETEA-LU directs the Secretary of
Transportation to revise the regulations within 90 days
of the bill's enactment.

Another development in design-build is that the
act eliminates the monetary thresholds on the size
of contracts that can use design build without special
approval. TEA-2| imposed design-build project cost
limitations of $5 million for intelligent transportation
system projects and $50 million for other projects.

Advance Construction Authority Changes

SAFETEA-LU removes the restriction that a state
must obligate all of its allocated or apportioned funds,
or demonstrate that it will use all obligation author-
ity allocated to it for federal-aid highways and highway
safety construction prior to approval of advance con-
struction projects. The revisions clarify that advance
construction procedures can be used for all categories
of federal-aid highway funds and that when a project is
converted to a regular federal-aid project, any available
federal-aid funds may be used to convert the project.
Finally, the measure removes the requirement that the
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Secretary must first approve an application of the state
prior to authorizing the payment of the federal share
of the cost of the project when additional funds are
later apportioned or allocated to the State.

Truck Driver Hours of Service

The bill does not include the codification of the
new hours of service rule, as the Federal Motor Carri-
er Safety Administration had proposed. It does include
exemptions from the rule for certain industries under
specific circumstances, but not the transportation con-
struction industry. Such exemptions include those for
the agriculture, water drilling, utility service, and movie
production industries.

Research and Technology

SAFETEA-LU allows the U.S. DOT to conduct re-
search in a number of areas related to materials, safety,
congestion, transportation construction, education
and training. A total of $2.271 billion is authorized for
FY 2005 to 2009 for the key research areas: surface
transportation research and deployment; training and
education; the Bureau of Transportation Statistics; Uni-
versity Transportation Research; Intelligent Transporta-
tion Systems (ITS) research;and ITS deployment. SAF-
ETEA-LU sets an obligation limit of $2.054 billion for
these programs.

One major difference between SAFETEA-LU and
its predecessor, TEA-21, is the ITS Deployment Pro-
gram. SAFETEA-LU authorizes $122.0 million for the
ITS deployment in FY 2005 only, compared to annual
average funding of $113.2 million for the program from
FY 1998 through 2003 under TEA-21. SAFETEA-LU
provides expanded capability for ITS deployment in the
core highway programs and through specific projects.

When not taking into account the ITS Deployment
Program, the average annual funding level appropriated
in SAFETEA-LU rose 36 percent compared to research
funding in TEA-21. The average annual obligation limit,
however, decreased four percent. So although states
have more authorizations for research and technology
programs, the total annual amount available, on average,
is slightly less than the obligation limit under TEA-21.

Surface Transportation Research,
Development & Deployment
SAFETEA-LU authorizes $982 million for surface
transportation research, development and deployment.
Annual average funding in SAFETEA-LU is $196.4 mil-
lion, an increase of 40 percent over the $140.3 million

average annual funding level in TEA-21. The legislation
specifies funds for a variety of programs, including:

*  The Advanced Research Program will continue to
address longer-term, higher-risk research. Private
sector partnerships are encouraged under this
program ($70 million);

*  The Future Strategic Highway Research Program
will include an analysis of renewing aging highway
infrastructure; driving behavior and crash causal
factors; reducing congestion; planning and design-
ing new road capacity to meet mobility, economic
and environmental and community needs ($205
million);

* The Long Term Pavement Program will monitor,
material-test and evaluate highway test sections,
and prepare products to meet future pavement
technology needs ($50.6 million);

* The Innovative Bridge Research and Deployment
Program will focus on the application of innovative
designs, materials and construction methods to the
construction, repair and rehabilitation of bridges
and other highway structures ($65.5 million); and

*  Over $200 million is provided for technology de-
ployment programs that will highlight innovations
in highway safety, pavement and bridge technolo-
gies.

Training and Education

SAFETEA-LU authorizes $133.5 million for training
and education, an annual average of $26.7 million that
is 57 percent above the annual average funding level
of $17 million under TEA-21. Funding is provided for
the National Highway Institute ($48 million), the Local
Technical Assistance Program ($55.5 million) and the
Eisenhower Fellowships ($1 1 million).
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New training and education initiatives in SAFETEA-
LU include:

* The Transportation Education Development Pilot
Program will make grants to institutions of higher
education that will work with the industry and local
officials on new curricula and education programs
for all levels of the transportation workforce ($7.5
million); and

* The Freight Planning Capacity Building Program
will support enhancements in freight transporta-
tion planning. Specific areas include: the identifica-
tion and dissemination of best practices; peer ex-
change for freight transportation staff; refinement
of data and analysis tools; technical assistance; rela-
tionship building between government and private
stakeholders; and identifying ways to target the
capacity of state and local governments to address
freight considerations ($3.5 million).

Bureau of Transportation Statistics

SAFETEA-LU authorizes $135.0 million for the
US. DOT Research and Innovative Technology Ad-
ministration to provide data, statistics and analysis to
transportation decision makers through the Bureau of
Transportation Statistics (BTS). Average annual fund-
ing for BTS for FY 2005 to 2009 will be $27.0 million,
a decrease of |3 percent from the TEA-2| average an-
nual authorization of $31.0 million.

Intelligent Transportation Systems Research

& Deployment

A total of $550 million is authorized for ITS re-
search for FY 2005 to 2009, and $122 million for ITS
deployment in FY 2005. The average annual funding
level of $110 million for the [TS research program is
nine percent greater than the average annual funding
level of $100.5 under TEA-21.

SAFETEA-LU also calls for a National Intelligent
Transportation Systems Plan. The U.S.DOT Secretary
will develop and publish a five-year National ITS pro-
gram plan within one year of the enactment of SAF-
ETEA-LU. The program plan shall identify ITS goals in
the context of major and smaller metropolitan areas,
rural areas and commercial vehicle operations.

University Transportation Centers
& Research

A total of $348.5 million is authorized for Univer-
sity Transportation Research and National University
Transportation Centers in SAFETEA-LU, which is an
average annual funding increase of 163 percent over
the annual average funding level in TEA-21.

SAFETEA-LU names ten non-profit “Institutions of
Higher Learning” that will receive a total of $160 mil-
lion between FY 2005 and 2009. The legislation also
designates 22 Tier Il level centers that will receive $44
million over the same time period.
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Under the new law, 10 Tier | University Transpor-
tation Centers and 10 Regional Transportation Cen-
ters will be selected through a competitive process.
They will in turn be awarded $142.3 million for sur-
face transportation research projects. Total funding for
the Regional, Tier | and Tier Il University Transportation
Centers cannot exceed $188.5 million.

Infrastructure Investment Needs Report

SAFETEA-LU requires the Secretary of Transpor
tation to submit an “Infrastructure Investment Needs
Report” to Congress no later than July 31, 2006, and
the July 31 of every second year thereafter The mea-
sure directs that the report include estimates of the
future highway, transit and bridge needs in the United
States, as well as the backlog of current system needs
and that it be comparable to previous reports.

Public Transportation

Program Structure

SAFETEA-LU contains $52.6 billion in guaranteed
funding from the HTF's Mass Transit Account and the
General Fund for federal transit programs. The mea-
sure retains the basic structure, funding guarantees, and
budgetary protections of the current federal public
transportation programs.

The law, however, contains a number of technical
modifications to the transit programs that will be of
interest to the transportation construction industry.

Expansion of the Definition of Capital

SAFETEA-LU expands the definition of transit capi-
tal expenditure to include security and emergency pre-
paredness programs. This provision could increase the
use of federal capital funds on operational costs—includ-
ing employee training and emergency response drills.

SAFETEA-LU also expands the definition of capital
to allow federal transit capital funds to be used to es-
tablish a debt service reserve fund for the repayment
of principle and interest on bonds issued to finance
projects eligible to receive funding under transit capital
programs.

Small Starts Program

SAFETEA-LU establishes a new program to pro-
vide capital funds for fixed guideway systems requiring
total federal assistance below $75 million. Eligible proj-
ects must also have a total estimated capital cost of less
than $250 million. Projects eligible to receive funding
under this new program will be subject to simplified
procedures and project rating criteria. The program
will be funded by reducing funds available from the ex-
isting “New Starts” program by $200 million annually
beginning in FY 2007.

Definition of Fixed Guideway

The measure defines a fixed guideway capital proj-
ect for the Small Starts Program as a corridor-based
bus capital project for which:

A substantial portion of the project operates in a
separate right-of-way dedicated for public trans-
portation use during peak hour operations; or

The project represents a substantial, long-term in-
vestment in a defined corridor.

This provision attempts to recognize the diverse
transit needs of smaller communities and/or systems,
while ensuring investments are focused on capital in-
tensive activities. This change represents a significant
departure from the exclusive right-of-way requirement
of the New Starts Program, and allows federal capital
investments to be used for transit projects that do not
utilize a fixed guideway.

Federal Share for Transit Capital Programs

SAFETEA-LU retains the 80 percent federal share
for transit capital projects.

Bond Proceeds as Local Match

The new law also allows locally issued revenue
bond proceeds to be used as a local match for capital
projects. These funds may only be used if state and
local financial support for public transit in an urban-
ized area over the next three fiscal years exceeds the
funding level provided during the preceding three fiscal
years.
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“Buy America”

The measure includes language requiring the Fed-
eral Transit Administration to conduct a rulemaking
to define “end product” to ensure that major system
procurements are not used to circumvent Buy Amer-
ica requirements. This provision has the potential to
broaden the reach of Buy America for transit procure-
ment, construction and maintenance activities.

Contractor Performance Reports

SAFETEA-LU also requires the Secretary of Trans-
portation to submit annual reports to Congress regard-
ing the consistency and accuracy of cost and ridership
estimates made by contractors to public transportation
agencies developing new fixed guideway capital proj-
ects. The act also requires the Secretary to submit a
report regarding the suitability of allowing contractors
to receive a performance incentive award for projects
competed for less than the original estimate.

Rail Infrastructure

Programs

SAFETEA-LU contains a number of programs de-
signed to increase federal financial support for the de-
velopment of rail infrastructure improvement projects.
The measure also continues federal support for the
development of high speed rail corridors and tech-
nologies.

Railroad Rehabilitation and Improvement

Financing (RRIF)

The RRIF program is intended to make rail infra-
structure investments available through loans and loan
guarantees to state and local governments, govern-
ment sponsored authorities, and private railroads or
corporations.

SAFETEA-LU would increase the total amount of
loans and loan guarantees permitted under this pro-
gram from $3.5 billion to $35 billion. The legislation
also makes a number of technical changes to stream-
line the program and the conditions required in the
loan agreement with the U.S. DOT.

Rail Relocation Program

SAFETEA-LU creates a new program funded
from the federal General Fund to provide state and
local governments with assistance for the relocation
of freight rail lines. This provision authorizes $350 mil-
lion per year between FY 2006 through 2009. Grants
awarded under this program would require a 10 per-
cent non-federal match.

High Speed Rail Corridor Development

This measure authorizes $70 million annually from
the federal General Fund in FY 2006 through 2013 for
high speed rail corridor development activities. It also
includes federal General Fund authorizations of $30
million per year from FY 2006 through 2013 for high
speed rail technology improvements.

Magnetic Levitation Transportation Projects

(MAGLEV)

SAFETEA-LU also authorizes $15 million in FY
2006 and FY 2007, and $30 million in FY 2008 and FY
2009 from the Highway Trust Fund's Highway Account
for the deployment of MAGLEV projects providing
passenger service in excess 240 miles per hour. These
funds are subject to annual appropriations. The funds
made available by this section are to be divided with
50 percent dedicated to carry out a MAGLEV project
between LasVegas and Primm, Nev. The remaining 50
percent is to be made available to a project east of the
Mississippi River.
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Glossary of Terms

Allocation: An administrative distribution of funds among
the states; done for funds that do not have statutory
distribution formulas.

Apportionment: Refers to a statutorily prescribed divi-
sion or assignment of funds. An apportionment
is usually based on prescribed formulas in the law
and consists of dividing authorized contract au-
thority for a specific program among the states.

Appropriations Act: Action of legislative body that
makes funds available for expenditures with specific
limitations as to amount, purpose and durations.

Attainment: A term that means an area is in compli-
ance with the National Ambient Air Quality Stan-
dards (NAAQS). The Environmental Protection
Agency (EPA) has promulgated NAAQS for six
atmospheric pollutants. If an area (such as Wash-
ington, D.C.) is not in compliance with the ozone
NAAQS, for example, the D.C. region is said to be
in non-attainment for ozone.

Authorization Act: Basic substantive legislation that
empowers an agency to implement a particular
program and also establishes an upper limit on the
amount of the funds that can be appropriated for
that program (i.e., SAFETEA-LU).

Budget Authority: Empowerment by the Congress
that allows federal agencies to incur obligations
to spend or lend money. This empowerment is
usually in the form of appropriations. However,
for the major highway program categories, it is in
the form of “contract authority.” Budget authority
permits agencies to obligate all or part of the funds
that were previously “authorized.” Without budget
authority, federal agencies cannot commit the gov-
ernment to make expenditures or loans.

Contract Authority: A form of budgetary authority
that permits authorized amounts to be obligated.
No appropriations act is necessary. The federal-aid
highway program operates mostly under contract
authority rules.

Discretionary Spending: Refers to spending subject
to the annual appropriations process, such as ex-
penditures for the environment and education. In
addition, within the federal surface transportation
program it refers to funds available for allocation
by the Secretary of Transportation.

Expenditures: A term signifying disbursement of funds
for repayment of obligations incurred. An elec-
tronic transfer of funds, or a check sent to a state
highway or transportation agency for voucher pay-
ment, is an expenditure or outlay.

Fiscal Year (FY): The yearly federal accounting period
beginning October | and ending September 30 of
the subsequent calendar year. Fiscal years are de-
noted by the calendar year in which they end; e.g.
FY 2005 began October I,2004 and ends Septem-
ber 30, 2005.

General Fund: Refers to the part of the federal budget
that supports funding for most government pro-
grams—such as the environment, health care, etc—
not paid for by special trust funds like the Highway
Trust Fund or the Social Security Trust Fund.

Highway Trust Fund (HTF): Provides dedicated funding
for federal highway and mass transit programs. Rev-
enues come from the federal gasoline tax of 18.3
cents per gallon, plus other user fees. The HTF con-
sists of separate highway and mass transit accounts.

Mandatory Spending: Refers to automatic spending or
money not subject to the appropriations process,
such as entitlement programs or interest on the
national debt.

Obligation Authority: Also referred to as limitation on
obligations, it is the amount of federal assistance that
may be obligated during a specific period of time.
Obligation authority controls the rates at which
these funds may be used, but does not affect the
scheduled apportionment or allocation of funds.

Obligations: Commitments made by federal agencies
to pay out money as distinct from the actual pay-
ments, which are “outlays.” Generally, obligations
are incurred after the enactment of budget author
ity. However, since budget authority in many high-
way programs is in the form of contract authority,
obligations in these cases are permitted to be in-
curred immediately after apportionment of alloca-
tion. The obligations represent the federal share of
the estimated full cost of each project at the time
it is approved, regardless of when the actual pay-
ments are made or the expected time of project
completion.

Revenue Aligned Budget Authority (RABA): The TEA-
2| established mechanism that links annual federal
highway spending directly to user fee revenues cred-
ited to the HTF Highway Account. Under this pro-
cedure, guaranteed highway investment is adjusted
up or down commensurate with changes between
Highway Account revenue projections at the time of
enactment and what is collected over the life of the
bill.

Rescission: A legislative action that cancels new budget
authority or the availability of unobligated balances
of budget authority prior to the time the authority
would otherwise have expired.
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About ARTBA

Founded in 1902, the American Road & Transportation Builders Association (ARTBA) advocates strong federal
investment in transportation infrastructure. On behalf of its members and in the public interest, ARTBA aggres-
sively and progressively promotes development of safe and efficient transportation systems. Complementing
its vital leadership role in this area, the association also provides regulatory advocacy and services and benefits
designed to help its member firms and agencies operate more efficiently.

ARTBA's more than 5,000 members hail from all 50 states. They include representatives from all of the US.
transportation construction industry’s business sectors, both public and private. Today, the U.S. transportation
construction industry that ARTBA represents generates more than $200 billion in annual economic activity and
sustains 2.5 million American jobs.

In just the past five years, ARTBA has won more than 20 national awards for its government relations and com-
munications programs in support of its mission.

For more information, visit the association's website at www.artba.org.
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