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Presenter
Presentation Notes
Thank all of you for joining today’s webinar on Sufficient Property Rights.  First, before we begin, I need to go over safety instructions for this meeting today. Please make sure you locate and follow your evacuation procedures in case of an emergency during this presentation.  We will now mute the phone line at this time so all attendees can go over “EMERGENCY EVACUATION PROCEDURES”.

Welcome back.  Everyone should have used the link provided when you registered for the class to print out a copy of both flowcharts to use during this presentation.  If you forgot to download the flowcharts, the link will be provided in the question pod located in the lower right hand side of your screen. Without the flowcharts, this training will be very difficult to follow. 



Currently, Dianna Nausley works at WSDOT’s Highways and Local 
Programs Division, where she manages the Right of Way Program. She and 
her staff provide oversight, training, and technical guidance in real estate 
matters to local agency staff and consultants. She is responsible  for 
establishing policies and procedures for the right of way program, 
providing oversight of local agency work and certifies projects that have 
federal financial assistance.  
 
nausled@wsdot.wa.gov 
Phone Number - (360)705-7329 
 
  

Webinar Presenter: 
 

Dianna Nausley 
Local Programs Right of Way Manager 
WSDOT, Local Programs, Olympia, WA 

 

2 

mailto:nausled@wsdot.wa.gov


Currently, Dawn Fletcher works at WSDOT’s Highways and Local Programs Division in the Right 
of Way Program. She is the Local Agency and Consultant Reviewer where her primary 
responsibility is to provide technical assistance, guidance, oversight and training regarding the 
provisions of the Uniform Act to local agencies and consultants involved in federally funded 
local agency roadway projects. She routinely provides on the job training to co-workers, 
consultants, and local agencies on technical matters pertaining to right of way.  During her 
career, she has managed governmental real property transactions for three different 
Washington State agencies.  
 
fletcdm@wsdot.wa.gov 
Phone Number - (360)705-7325  

Webinar Presenter: 
 

Dawn Fletcher 
Local Agency & Consultant Reviewer 
WSDOT Local Programs, Olympia, WA 
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Instructions 
for webinar attendees 

 
 Press the orange arrow toggle button to show and hide the GoToWebinar control 

screen. This is the screen where the question pod is located. 
 You are in listen-only mode and will be automatically muted.  We have the ability to 

unmute your phone line if you have a question.  
 The question pod is located on the right side of your screen.  Simply type in your 

question or identify that you have a question by either raising your hand 
electronically or just typing “I have a question” in the question pod.  We will address 
questions or unmute you to ask questions at the appropriate time.  If your question is 
not being answered immediately it likely because it will be addressed during the 
presentation as we move forward.  We will review all questions at the end of each 
flowchart to ensure we haven’t missed anything. 
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 Webinar slides will be available on the LTAP training 
website. 

 You are encouraged to participate! 

Photo courtesy of Pacific 
Technologies, Inc. 
 

 
 
 

 



Instructions 
for in person attendees 

 Turn wireless devices to silent mode. 
 Please move side conversations out of the room so that the webinar 

attendees and in-person attendees can hear better. 
 Please speak loudly and clearly when you have a question. We will 

try to repeat all questions. 
 Restroom locations. 
 Encouraged to ask questions & participate! 
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Training Objectives 

You should be able to: 
• Recognize when a Right of Way (ROW) 

phase/certificate is needed; 
• Understand what is considered existing ROW 

that does not require a ROW 
phase/certification; 

• Recognize early/advance acquisition, 
including ROW phase and certification 
requirements; 
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Presenter
Presentation Notes
At the conclusion of this course you should be able to…






Training Objectives Continued….. 

You should be able to: 
• Understand the difference between 

permissive rights (permits) and property 
rights; 

• Understand when the use of permissive 
rights (permits) are appropriate; and 

• Understand how to determine the types of 
property rights needed to construct, operate, 
and maintain a project. 
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Presentation Notes
At the conclusion of this course you should be able to…






Background 

• Reasons for creating the flow chart 
– Certification reviews 
– Confusion about sufficient property rights 
– Statewide Local Agency meeting feedback 
– FHWA Process Review 
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Presenter
Presentation Notes
To give a little background, as some of you may recall, we discussed sufficient property rights at last year’s local agency meetings because we discovered during our certification reviews some local agencies had not acquired “sufficient” property rights.  It appeared this was mostly due to confusion about when it is acceptable to use a “permit” vs. a “temporary easement”, as well as whether or not a project required a ROW phase.

At one of these meetings, it was suggested that a flow chart be develop to help provide clear and consistent guidance to local agencies to assist in determining if property and/or property rights (aka ROW) is needed for their project, and if so, the type of property right that is sufficient for the project.

Elizabeth if she attends - In a 2014 process review by FHWA, it was discovered that agencies were using the “no ROW required” statement for projects that had widening activities (e.g. new trails, new turning lanes, new roundabouts, and even a new roadway). The review did not analyze specific projects to determine if the ROW statements were correct, so the review team suspected that those projects may have used a permit instead of a temporary construction easement, an agency permit, or early acquisitions. The review concentrated on WSDOT’s process to determine what was done to independently verify that these projects did not require ROW. One of the outcomes of this process review was that WSDOT must establish a verification process to determine if agencies are acquiring “sufficient” property rights.

The flowcharts should be very helpful in assisting your agencies in determining if property right/interest are needed, as well as the type.



Flow Chart Development 

• Team 
– WSDOT HQ Local Programs ROW 
– Local Agencies 
– FHWA 
– Consultants 

• Process 
– Draft flow chart developed by WSDOT/FHWA 
– Multiple webinars for review and discussion 
– Team consensus 
– LAG revisions 
– Training 

9 

Presenter
Presentation Notes
After the last statewide local agency meeting, WSDOT determined it would be best to develop a team consisting of staff from local agencies, ROW consultants, WSDOT and FHWA to create the flowchart to ensure all perspectives were considered.

WSDOT and FHWA drafted the initial flowchart which was presented to the team for review and discussion.  There were multiple versions resulting from comments made during meetings, and the flowchart we are presenting today is a result of the team’s consensus.

LAG Manual revisions have been submitted for the April update and training will be completed by the end of March.  If any of your staff are unable to attend the live webinars, please contact your region LAC to schedule training as needed.



Determining Whether or Not Land or Property 
Rights or Interest are needed? 
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Presentation Notes
The first flow chart we are going to discuss is “determining whether or not land or property rights or interests are needed”.

Everyone should have a copy of the flowchart in front of you.  After April, the flowchart can be found in the LAG Appendix 25.174.

The numbers identified throughout the flowcharts allow the user to easily follow the instructor.

This flow chart should be used as a tool to help you determine whether you need right of way (ROW) for your project. It will ask you a series of questions to help you make your determination. It also defines temporary rights, existing right of way, and property rights from other agencies. Your agency should use the flowchart early in the process to ensure that late discoveries of ROW needs do not affect your project’s schedule or there are no issues that could affect the ability to certify your project.



Land, Property Rights, Interests Needed? 

 
• Review proposed project limits 
• Must have enough land to construct, operate, and maintain 

proposed project 
• Land or property rights from a different owner = a ROW phase 
• ROW phase could be local or federally funded but must meet 

URA requirements to be incorporated into federal aid project 
 

Question #1 

#1
Does your agency already 

own all of the land (or property rights) necessary 
to construct, operate and maintain the  proposed 

project (existing  ROW1)?
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Presentation Notes
We will start with question #1 –Does your agency already own all of the land (or property rights) necessary to construct, operate and maintain the proposed project ( we refer to this as existing ROW)?

Your agency must review your proposed project limits in order to determine how much of the property within the project is already owned by your agency.  This is  referred to as existing ROW.  Footnote one (1 on the far left margin) states:  Existing Right of Way (ROW) is real property, or interest in real property, previously acquired for or devoted to the local agency’s roadway purposes. How the existing ROW “previously” came to exist will be discussed next.

Additional ROW is needed when the existing ROW is not enough to construct, operate and maintain your proposed project.  When the work limit line gets close to the existing ROW line or goes beyond, a temporary easement may be needed to create a work area parallel to the existing ROW line allowing for placement of personnel, equipment and/or materials.

It is important to remember that if you need any land (or property rights) from a different owner to construct, operate, or maintain your project, your project needs a right of way phase. The ROW phase could be locally or federally funded. 

The words “your agency” is underlined to emphasize that existing ROW does not include adjacent public ROW owned by a different agency.   For example, if the Local Agency’s proposed project requires construction activities to occur on adjacent state highway owned by WSDOT, this would not be considered “existing ROW” because it is not owned by the LPA who is proposing the project. Generally speaking, it is the land (ROW) already owned by the agency who is the project proponent. 

We have had cases where local agencies believe they do not have a ROW phase and/or need a ROW certification because they are only building their project on public ROW owned by another agency.




#6
Did your agency come into ownership of all the 
existing ROW by any of the following methods?

1. ROW was acquired prior to July 1, 1971 (pre-URA)
2. ROW was certified under a previous federal aid project
3. ROW was purchased for a purpose other than the 
transportation related project
4. ROW was obtained through normal dedication or exaction 
procedures

Land, Property Rights, Interests Needed? 

 
 
 
 

 

 

Go to Question #6  
 
 
 
 
 
 
 
 

 
 

Answer to Question #1 is Yes 

• Agencies should be ready to provide documentation to support 
method acquired 

#1
Does your agency already 

own all of the land (or property rights) necessary 
to construct, operate and maintain the  proposed 

project (existing  ROW1)?
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Presentation Notes
If your answer to #1 “Does your agency already own all of the land (or property rights) necessary to construct, operate and maintain the proposed project (existing ROW)?” is Yes, then go to #6 on the flowchart.

Q:  What constitutes existing ROW?  
A:  It is determined by the method used by the agency to obtain ownership.

If any of your agency’s property was obtained by any of these methods, it is considered “existing ROW”.

Any agency-owned land or property rights that predates the URA.
Any agency-owned land or property rights acquired and certified under a prior federal aid project. 
Any agency-owned land or property rights acquired that were purchased for a purpose other than the transportation related project and is no longer needed for the original purpose. 
Any agency-owned ROW that was obtained through normal dedication or exaction procedures may be incorporated into the agency’s federal aid project as “existing ROW”.

Your agency will need to have reasonable documentation to show how they came into ownership of the property.  For WSDOT to concur that your project is within existing ROW, you need to have documents (e.g. deeds, easements, etc. – this list is not inclusive) that show at least one of these criteria have been met in order for the property to be incorporated into your federal aid project as “existing ROW”.  WSDOT has not required agencies to produce evidence of title for existing ROW in the past. However, FHWA has recently completed a process review that found WSDOT needs to have a verification process for projects that indicate No ROW is needed, so changes will be coming.



#6
Did your agency come into ownership of all the 
existing ROW by any of the following methods?

1. ROW was acquired prior to July 1, 1971 (pre-URA)
2. ROW was certified under a previous federal aid project
3. ROW was purchased for a purpose other than the 
transportation related project
4. ROW was obtained through normal dedication or exaction 
procedures

Land, Property Rights, Interests Needed? 

 
 
 
 

 

 

Go to Box #7 

 
 
 

 
 
 
 
 

 
 

Answer to Question #6 is Yes 

• Determined all property needed for your project is “existing ROW” & 
no other rights needed 

#7
No ROW or 

Property Rights 
Needed (No ROW 

Certificate 
Needed)
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Presentation Notes
If your answer to #6 “Did your agency come into ownership of all the existing ROW by any of the methods we discussed on the previous slide?” is Yes, then go to #7 on the flowchart.

Since your agency has established that ALL of your agency’s property needed for the project is “existing ROW”, and  no other property rights are needed to construct, operate or maintain your proposed project, a ROW phase or ROW certificate is not needed as identified in #7.





#6
Did your agency come into ownership of all the 
existing ROW by any of the following methods?

1. ROW was acquired prior to July 1, 1971 (pre-URA)
2. ROW was certified under a previous federal aid project
3. ROW was purchased for a purpose other than the 
transportation related project
4. ROW was obtained through normal dedication or exaction 
procedures

Land, Property Rights, Interests Needed? 

 
 
 
 

 

 

Go to Question #9 
 
 
 

 
 
 
 
 

 
 

Answer to Question #6 is No 

• Acquisitions completed prior to approval of NEPA = risk 
• Must follow Uniform Act requirements regardless of funding to remain 

eligible for federal funds 
• Appendix F required 

#9
Was any of the existing ROW  

previously purchased or donated 
specifically for the current project 

(early acquisition)?
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Presentation Notes
If your answer to #6 “Did your agency come into ownership of all the existing ROW by any of the methods we previously discussed?”  is No, then go to #9…………………..

#9 – “Was any of the existing ROW previously purchased or donated specifically for the current project (early acquisition)?”

It is common for LPAs to acquire property/property rights for an intended project using their own funds, with the expectation of completing the entire project using state and/or local funding only.  In these cases, the LPA may decide not to comply with URA requirements since they do not intend to seek federal funding for any phase of their project.  However, if, in the future the LPA decides to seek federal funding to construct their project, then the LPA must comply with NEPA and URA requirements.  LPAs must use caution to ensure their pre-NEPA acquisition activities were performed in compliance with federal and state regulations for advance/early acquisition requirements.  Otherwise, they risk their project being ineligible for federal participation in construction.

Advance (early) acquisition is defined as land acquired or donated specifically for use in the current project prior to the completion of NEPA.  This applies to any property/property right acquired by an agency that is later incorporated into the federally funded roadway project.  

For example, the LPA may be aware in the next 10-20 years they will need to widen a section of roadway based on current traffic/safety conditions.  They elect to use their own funding to purchase land as it becomes available (either through foreclosure or for sale) in an effort to preserve the corridor.  Then, later the agency seeks federal funds in any phase of their project (PE, RW or CN), which triggers the requirement to comply with the URA.  If you did not follow the URA, you cannot incorporate that parcel into your project. The project can remain eligible for federal funding as long as the non-URA parcel is not used for any part of the construction, operation, and/or maintenance of your project.  So basically you would have to go around the parcels.

Land or property rights acquired by the agency (or donated to the agency) specifically for their project will require a ROW Phase and ROW certificate. In advance/early acquisition situations, the LPA must complete the Appendix F of the Environmental Classification Summary (ECS), and indicate these parcels as “pre-NEPA” in their ROW certificate.  For land acquired by donation, make sure the person donating the land is aware of the consequences, real costs, right to an appraisal and just compensation (in writing) so the decision to donate is based upon the best information available.

Regardless of the funding source used to acquire the land/property rights in advance of NEPA, all advance (early) acquisition must be included in the ROW Certificate.

Pursuant to 23 CFR 710.501, an agency may acquire property with its own money at any time provided they have the legal authority under state law. The agency might then use the property for a federally funded construction project if federal requirements including conformance with the Uniform Act and NEPA processes are met.  This means the agency is taking a risk that they might not be able to use the property if the final selected alignment does not use the agency acquired property, or for some reason their ROW procedures violate the Uniform Act.




Land, Property Rights, Interests Needed? 

 
 
 
 

 

 

Go to Box #7 
 
 
 

 
 
 
 
 

 
 

Answer to Question #9 is No 

• Existing ROW was not previously purchased or donated 
specifically for the current project 

• No early/advance acquisitions 
• No other property rights needed 

#7
No ROW or 

Property Rights 
Needed (No ROW 

Certificate 
Needed)

#9
Was any of the existing ROW  

previously purchased or donated 
specifically for the current project 

(early acquisition)?
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Presentation Notes
If your answer to #9 “Was any of the existing ROW previously purchased or donated specifically for the current project (early acquisition)?” is No, then go to #7……..……

Since your agency has established that ALL of your agency’s property needed for the project is “existing ROW”, there was no advance (early) acquisition or donations, and  no other property rights are needed to construct, operate or maintain your proposed project, a ROW phase or ROW certificate is not needed as identified in #7.




Land, Property Rights, Interests Needed? 

 
 
 
 

 

 

Go to Boxes #10, #8, #5 
 
 
 

 
 
 

 
 

 

Answer to Question #9 is Yes 

• Property rights acquired must be sufficient to construct, 
operate, and maintain proposed project  

• Permits from other agencies must be included on the ROW plan 
and the ROW certification 

• Don’t forget Appendix F 

#9
Was any of the existing ROW  

previously purchased or donated 
specifically for the current project 

(early acquisition)?

#10
Property 

rights/ ROW is 
needed

#5
ROW Certificate 
will be needed

#8
Confirm 

appropriate type 
of property 
rights were 

acquired and 
add to ROW Plan 

or other 
appropriate 
document4 
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Presentation Notes
If your answer to #9 “Was any of the existing ROW previously purchased or donated specifically for the current project (early acquisition)?” is Yes, then go to #10, #8, and #5 on the flowchart.

Your agency has determined that property rights/ROW is needed for the project as identified in #10.  

Your agency will then need to confirm appropriate type of property rights previously acquired are sufficient to construct, operate and maintain your proposed project as identified in #8. (We will discuss this in more detail when we go over the second flowchart-Determining the Type of Property Rights Necessary.)

Your agency will need to add the early acquisition parcels to the ROW Plan or provide another appropriate document.  Typically advanced/early acquisitions are acquired before the development of a ROW plan.  Agencies may use a parcel plan or something similar to acquire the property early.  So, once the decision is made to incorporate the early acquisition parcel into a federal aid project, the early acquisition parcels must be shown on the ROW plan (you can find this information in the LAG Manual in Section 25.41).  In the case where the project only consists of early/advance acquisition(s) the plan would need to be developed, otherwise the early/advance acquisition parcels would just need to be added to the ROW plan and labeled appropriately. As a reminder…..Appendix F is required for each early acquisition parcel.

Other appropriate document would be applicable when only temporary rights are needed from another Agency to construct your project (often referred to as a Permit) as identified in #8 and the footnote 4

Prior to receiving approval to advertise your federally funded project for physical construction, your agency must submit a request for certification to WSDOT that all ROW is clear, that all residential occupants have been relocated to decent, safe and sanitary housing, and that the ROW was acquired in accordance with the requirements of Chapter 25 of the LAG manual, and that the relocation assistance and payments rules were followed, as necessary as identified in #5.




Land, Property Rights, Interests Needed? 

 
 
 
 

 

 

Go to Question #2 
 
 
 
 
 
 
 
 

 
 

Answer to Question #1 is No 

• Permissive rights only if temporary use 
• Exclusively benefit to the owner (benefit can be incidental to agency) 
• Property not needed for project 
• Federal guidance to not follow URA- 49 CFR 24.101(c)(2) 

#1
Does your agency already 

own all of the land (or property rights) necessary 
to construct, operate and maintain the  proposed 

project (existing  ROW1)?

#2
Does your agency solely need 

temporary rights2 (aka permit) to perform work 
exclusively for the benefit of the property owner and 
does not cause compensable damage (as determined 

by the appraiser or AOS preparer listed in the Agency’s 
Approved Procedures), which 

work may not be done if agreement cannot 
be reached (49 CFR 24.101(c)(2))?
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Presentation Notes
If your answer to #1 “Does your agency already own all of the land (or property rights) necessary to construct, operate and maintain the proposed project (existing ROW)?”  is No, then go to #2 on the flowchart

If your agency does not already own all of the land or property rights, then it is necessary to figure out if you need permanent or temporary property rights for your project. You must now explore the next question –Does your agency solely need temporary rights2 (aka permit) to perform work exclusively for the benefit of the property owner, which work may not be done if agreement cannot be reached?  (Hereinafter referred to as… “does you agency need a beneficial permit?)

WSDOT and FHWA recognized the need to provide a tool to local agencies that would help them determine when it is appropriate to use a permit or obtain an temporary easement. In this case we are talking about temporary rights to perform work for the benefit of the property owner.  

Footnote 2: Temporary rights including but not limited to: Temporary Construction Permits, Temporary Access Permits, Detour Permits, Driveway Permits, etc., should not be used when the local agency needs a perpetual right.  The provisions of the Uniform Act do not apply if all required project elements of the design cross section (slopes, drainage, maintenance access, etc.) can be built within existing right of way using AASHTO minimum geometric design standards; and only temporary minor work outside the existing right of way is needed solely to perform work intended exclusively for the benefit of the property owner which work may not be done if agreement cannot be reached per 49 CFR 24.101(c)(2) (such as driveway reconnections, slope flattening, and/or contouring).  Work can be an incidental benefit to the agency. Such temporary minor work normally does not require compensation, and rights are typically granted by permit. Permits grant permission only, are revocable, valid with the current owner only, and must be renegotiated if property ownership changes before the permit expires. Therefore, they are considered permissive rights, in contrary to a property right.  Agencies typically acquire permits to get the consent of the property owners so that whoever gets awarded the construction contract can get on the property to perform work such as pave transition on a paving project, minimal grade changes, etc.

If you have any questions whether temporary work on your project meets these criteria, please contact your Local Agency Coordinator and review Section 25.24 of the Local Agency Guideline Manual.





#2
Does your agency solely need 

temporary rights2 (aka permit) to perform work 
exclusively for the benefit of the property owner and 
does not cause compensable damage (as determined 

by the appraiser or AOS preparer listed in the Agency’s 
Approved Procedures), which 

work may not be done if agreement cannot 
be reached (49 CFR 24.101(c)(2))?

Land, Property Rights, Interests Needed? 

 
 
 
 

 

 

Go to Box #7 

 
 
 

 
 
 
 
 

 
 

Answer to Question #2 is Yes 

• 49CFR Part 24 Subpart B – Real Property Acquisition does not apply to 
temporary easements or permits if criteria in Question #2 is met by your agency 
– all other subparts of part 24 apply 

• Relocation of personal property located within permit area 
• Benefits can be incidental to the agency 
• Cannot result in damages to the remainder property 
• Can construct project without permission to go on property 

#7
No ROW or 

Property Rights 
Needed (No ROW 

Certificate 
Needed)
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Presentation Notes
If your answer to #2 “Does your agency solely need temporary rights** (aka beneficial permit) to perform work exclusively for the benefit of the property owner, which work may not be done if agreement cannot be reached?” is Yes, then go to #7 on the flowchart.   Since your agency only needs temporary rights as described on the previous slide.  As such no ROW or property rights are needed, and your agency will not need to certify the project.  

Pursuant to the federal regulation quoted in the question #2, the provisions of 49 CFR Part 24 Subpart B-Real Property Acquisition, do not apply to temporary easements or permits needed solely to perform work intended exclusively for the benefit of the property owner, which work may not be done if agreement cannot be reached AND the project does not cause a damage to the property owner.

Generally speaking, if you need a property right from another property owner to construct, operate and/or maintain any portion of your project, such property right acquisition must comply with Subpart B.

Again, as mentioned previously, it is acceptable if there is an incidental benefit to the agency.  However, it should be noted that beneficial permits are not intended for construction activities which benefit the public in general, such as sidewalks and ADA required ramps, etc.

Beneficial permits should not be used in case where there are damages. Damages can only be determined by a qualified appraiser (in Washington state that means an appraiser who is on the WSDOT approved list (not the project manager/engineer).  Typically damages include, but are not limited to, impacts to improvements and costs to cure damages to the remainder property (such as removal of trees, replacement of landscaping, signs, fencing, irrigation, wells, septic systems, etc.). 

For example, your agency elects to pave driveway aprons beyond the existing ROW during the construction of the project, but the work is not a necessity to construct the project itself (say a widening project), and is solely to aesthetically please each of the property owners within the project limits.  There is no grade changes, and the property owners will not be impacted if the additional apron paving on their property is not performed.  This work can be performed by mutual agreement with the property owner, without a determination of value or offer of just compensation since it is clear the property owner is not damaged if the work is not performed.  This is because the work is not required for the construction of the project and the agency can eliminate the work if the property owner revokes their permission to allow such work.



#2
Does your agency solely need 

temporary rights2 (aka permit) to perform work 
exclusively for the benefit of the property owner and 
does not cause compensable damage (as determined 

by the appraiser or AOS preparer listed in the Agency’s 
Approved Procedures), which 

work may not be done if agreement cannot 
be reached (49 CFR 24.101(c)(2))?

Land, Property Rights, Interests Needed? 

 
 
 
 

 

 

Go to Box #3 

 
 
 

 
 
 
 
 

 
 

Answer to Question #2 is No 

• Agency does not need temporary rights to perform work exclusively for the 
benefit of the property owner 

• Does not cause compensable damage 
• Work does not have to be done if agreement cannot be reached with 

property owner 
• Land or property rights from another agency or private property owner? 

#3
Do you need land or 

property rights3 from another 
Agency, or land or property rights 
from a private owner to construct 

your project?
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Presentation Notes
If your answer to #2 “Does your agency solely need a beneficial permit” is No, then go to question #3 on the flowchart. Your agency only needs temporary rights as described on the previous slide.  So now, you must ask if your agency needs land or property rights from another agency or other private property owner to construct the project.




Land, Property Rights, Interests Needed? 

 
 
 
 

 

 

Go to Box #7 

 
 
 

 
 
 
 
 

 
 

Answer to Question #3 is No 

• Project can be built completely in the existing ROW (including temporary 
placement of personnel, materials and equipment); and/or 

• Temporary rights solely needed to perform work that is exclusively for the 
benefit of owner, which does not have to be performed nor create a damage to 
the property if not performed (permissive rights) 

• Do not need property or property rights from another owner (public or private) 

#3
Do you need land or 

property rights3 from another 
Agency, or land or property rights 
from a private owner to construct 

your project?

#7
No ROW or 

Property Rights 
Needed (No ROW 

Certificate 
Needed)
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Presentation Notes
If your answer to question #3, “Do you need land or property rights3 from another Agency or land or property rights from a private property owner to construct your project?” is No, then go to box #7 on the flowchart.  

Since your agency can build your project completely (including temporary placement of personnel, materials and equipment) in the existing ROW and/or your agency solely needs beneficial permits to perform temporary work not required to construct the project itself, then you do not need a ROW phase or a ROW certificate.

So, in essence if you can construct your project entirely within the existing ROW, and you don’t need property rights from another owner (public or private) to construct your project, your project would not need a ROW phase and no ROW Certificate is needed.  







Land, Property Rights, Interests Needed? 

 
 
 
 

 

 

Go to Boxes #4 & #5 

 
 
 

 
 
 

 
 

 
 

Answer to Question #3 is Yes 

• Land and/or property rights are needed from private property owner or another 
agency (ROW phase) 

• Project will require certification 
• Determine appropriate property rights needed 
• Develop ROW plan 
• Permits from another agency does not have to follow URA but must be shown 

on the ROW certificate – must comply with 23 CFR 1.23 and 23 CFR 
710.201(e), and 23 CFR 635.309(b) 

#3
Do you need land or 

property rights3 from another 
Agency, or land or property rights 
from a private owner to construct 

your project?

#4
Develop ROW Plan, Property 

Acquisition Plan,  or other 
appropriate document4 and 

determine the type of property 
rights needed (e.g. fee, 
permanent easement, 

temporary construction 
easement (TCE), other 

instrument). See Determining 
Type of Property Rights 
Necessary Flow Chart.

#5
ROW Certificate 
will be needed
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Presentation Notes
If your answer to question #3, “Do you need land or property rights3 from another Agency or land or property rights from a private property owner to construct your project?” is Yes, then go to boxes #4 & #5 on the flowchart.  

Your agency has determined that property rights/ROW is needed from private property owners or another agency for the project.  

Your agency will then need to determine appropriate type of property rights to be acquired which are sufficient to construct, operate and maintain your proposed project. (We will discuss this in more detail when we go over the second flowchart-Determining the Type of Property Rights Necessary.) 

Your agency will need to develop ROW plans to show all land and property right acquisitions, this includes early/advance acquisitions that are described in Section 25.4-.41 of the LAG manual.  ROW plans are the paper drawings that show the project alignment, centerline, existing and proposed ROW, construction limits, terrain features, property lines, property and other principal above-ground improvements.  ROW plans are vital to the development, explanation and selling of the project to the property owner.  They give those affected by the project a pictorial view of what the project will look like in a real estate context.  ROW plans should contain all the necessary information for the acquisition of the required ROW that is found on the design plans, plus any additional information that will be used in the acquisition process.  ROW Plans are used by the appraiser, and during ROW negotiations with landowners.  They show the ROW and easements needed for the construction of the project, and the proximity of the construction needs to the improvements on that owner’s property.

Prior to receiving approval to advertise your federally funded project for physical construction, your agency must submit a request for certification to WSDOT that all ROW is clear; that all residential occupants have been relocated to decent, safe and sanitary housing; that the ROW was acquired in accordance with Chapter 25 of the LAG manual; and that the relocation assistance and payments rules were followed, if required.

Footnote 3:  Any property rights acquired from another Agency must be included on the ROW Certificate to comply with the federal regulations cited on the slide.  If you need temporary property rights from another Agency to construct your project (often referred to as a Permit), then the “acquisition” of those rights do not have to follow Uniform Act requirements (49 CFR 24).  However, the temporary property rights must be included on a ROW Certificate to comply with 23 CFR 1.23, 710.201(e), and 635.309(b).



If you have 
questions, 
please either 
type it in the 
question pod or,  
if you rather, 
just type in the 
question pod 
that you have a 
verbal question, 
and we can 
take you off of 
mute so you 
can ask the 
question.  
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Determining 
the Type of 

Property 
Rights 

Necessary 

23 

Presenter
Presentation Notes
This flow chart should be used to help you determine the type of property rights necessary to construct, operate, and maintain your project. This tool will ask you a series of questions to help you make your determination. It is important to make the correct determination early in the process to ensure that late discoveries of incorrect/insufficient property rights, or interests types, do not affect your project’s schedule or the ability to certify the project.

Beginning in April 2015, this flow chart can be found in LAG Appendix 25.175




Type of Property Rights Necessary 

• Permanent Rights 
– Fee 
– Easement (perpetual) 

• Non-Permanent Rights 
– Easements (specified term) 
– Leases 

• Temporary Rights 
– Permits 
– Temporary Construction Easement, etc….. 
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The nature and extent of the rights with respect to the land that is acquired, can vary depending on what is needed to support the construction,  operation, maintenance, repair, replacement, and rehabilitation of the project over the long term.  The nature and extent of the rights purchased, also impacts the value of the property to be purchased and can influence the willingness of the owner to cooperate.  In addition, the ROW or real property acquired by the agency for the project, may not influence the selected alignment resulting from the environmental analysis and studies conducted as part of the NEPA process.
ROW for a designated project may be acquired by one or any combination of the following:
By donation;
Through dedication;
By purchase at the fair market value plus any damages attributed to the remainder not acquired;
Use of eminent domain;
Through a fee simple purchase;
Property Rights can be granted by easement (permanent, non-permanent or temporary) or by lease; and
A right of entry can be granted by a permit (license).
More detailed definitions of the types of property rights can be found in LAG 25.24.



Type of Property Rights Necessary 

 
• Property should be acquired in fee 
• Fee simple – unqualified ownership and power of disposition; 

all rights to control, use and transfer property at will acquired 
• Typically acquire for area in which operational facilities will be 

located (improved highway, shoulders, and clear zones) 
 

Question #1 
Note for all questions: a parcel or 
multiple parcels may fit more than one 
situation 

#1
Does the agency 

need exclusive use and 
occupancy (fee) of the 
property (operations)?
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Your agency has established through use of the first flow chart, that property or property rights will need to be acquired for the proposed project.  It is now time to determine they type of property rights that are necessary to be able to construct, operate, and maintain your project. 

As noted in the upper left hand corner, “you may have a parcel, or multiple parcels, that fits more than one of these situations”. Therefore, as we get started, you may see that you may be able to answer yes and no to the same question.

We will start with question #1 – “Does your agency need exclusive use and occupancy (fee) of the property (operations)?”.  Hereinafter referred to as “fee simple”.  
Property should be acquired in fee when the agency needs the exclusive use and occupancy of the property for itself. Fee simple is the unqualified ownership and power of disposition of property; all rights to control, use and transfer the property at will are acquired.  

Agencies typically acquire fee simple property rights for the area in which operational facilities will be located, such as the improved highway and shoulders.




Type of Property Rights Necessary 

 
 
 
 

 

 

Go to Boxes #2, #6, #7 

 
 
 

 
 
 

 
 

 
 

Answer to Question #1 is Yes 

• Property type 
• Fee title = entire rights 
• Easement = property interest 

• Develop ROW plan 
• ROW Certificate is needed 

 

#1
Does the agency 

need exclusive use and 
occupancy (fee) of the 
property (operations)?

#2
Fee title is acquired (Note: 

there may be instances where 
you cannot acquire fee title 

such as from state or federal 
agencies and tribes)

- 

#6
Develop ROW Plan, Property 

Acquisition Plan, or other 
appropriate document2 and 

determine the type of property 
rights needed (e.g. fee, 
permanent easement, 
temporary construction 

easement (TCE), or other 
instrument).

#7
ROW Certificate is 

needed
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If your answer to #1 “Does your agency need fee simple property rights?” is Yes, then go to #2, #6, #7 on the flowchart.

Your agency has determined they will need to acquire fee simple property rights to operate its facility.  However, there may be instances where fee simple rights cannot be acquired, typically from other governmental agencies including tribes, and your agency will have to accept something less than fee simple.  In some cases it could be an easement or even a lease. 

Your agency will need to develop ROW plans to show all fee simple acquisitions, and submit a request for ROW certification.



Type of Property Rights Necessary 

 
 
 
 

 

 

Go to Box #3 

 
 
 

 
 
 
 
 

 
 

Answer to Question #1 is No 

• Usually need non-exclusive rights for maintenance 
• Easement = interest in land  
• Agency keeps right to use land 
• Land owner retains ownership of land 
• Conditions specified in easement 

#1
Does the agency 

need exclusive use and 
occupancy (fee) of the 
property (operations)?

#3
Does the agency need an 

indefinite non-exclusive use and 
occupancy (easement) of the 

property (maintenance)?
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If your answer to #1 “Does your agency need fee simple property rights?” is No, then go to #3 on the flowchart.

Since your agency’s answer is no, you must now explore the next question – “Does the agency need an indefinite, non-exclusive use and occupancy (easement) of the property (maintenance)”?.  Hereinafter referred to as “easement”.

Agencies usually need to acquire easement rights for long-term maintenance of their project(s).

An easement should be acquired when the agency needs a nonexclusive right to enter upon the property of another. An easement should include, but not be limited to, the right to occupy, construct, control, operate, maintain, and reconstruct the facility.  An easement is a transfer of an interest in land from one party to another, providing a right or privilege to enjoy the property, or part of it, for a particular, specific purpose, that is not inconsistent with the owner’s use and enjoyment.  Easements can be permanent (perptutal), non-permanent (for a specific term) or temporary in duration.

With an easement the agency keeps the right to enter the land to maintain whatever work or purpose is specified in the easement itself, and the landowner retains ownership of the land. Permanent easements often involve slopes and drainage.  Conditions may be specified in the easement as to any uses that would be permitted and/or prohibited.



Type of Property Rights Necessary 

 
 
 
 

 

 

Go to Box #4 

 
 
 

 
 
 
 
 

 
 

Answer to Question #3 is Yes 

• Permanent easement - no end date 
• Non-permanent easement – defined term 
• Lease is not recommended (see footnote 1) 

#3
Does the agency need an 

indefinite non-exclusive use and 
occupancy (easement) of the 

property (maintenance)?

#4
Will you acquire

 a permanent or non-
permanent
easement1?
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If your answer to #3 “Does your agency need an easement to maintain the proposed project?”  is Yes, then go to #4 on the flowchart.
 
Since your agency’s answer is yes, you must now explore the next question – “Will your agency acquire a permanent or non-permanent easement1?
  
Permanent easements do not have a definite end date, making them perpetual in nature.  In today’s world, some property owners and government agencies, are unwilling to, or prohibited from, granting permanent easements because they are everlasting. In those cases a non-permanent easement can be considered.

Non-permanent Easements have a defined term with an expiration date. Non-permanent easements may be acceptable, provided the term equals the design life of the improvement.  This will be discussed in the next slide.  

There may be an occasion, normally with another agency, where a lease1 may be obtained in lieu of an easement.  As stated in the footnote 1Leases are not recommended for use on a federal-aid project since they typically have a termination clause.  If a local agency proceeds with using a lease, then they will assume the risk of repaying the federal funds or reestablishing the improvement elsewhere at their own cost if the lease is terminated.



Type of Property Rights Necessary 

 
 
 
 

 

 

Go to Boxes #8 & #9 

 
 
 

 
 
 

 
 

 
 

Answer to Question #4 is Term 

• Term must = design life of improvement (20 year minimum) 
• Requires pre-approval 
• If not sufficient, risk to agency/certification 
• Exception: DNR Aquatic Lands 

#4
Will you acquire

 a permanent or non-
permanent
easement1?

#8
Prepare and 

submit design life 
analysis 

documentation 
(see LAG Manual 
25.23 Acquiring 

Sufficient Property 
Rights section)

#9
Did you obtain 

WSDOT and FHWA approval 
of the easement term prior 

to execution?
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If your answer to #4, “Will you acquire a permanent or Non-permanent easement?” results in “Non-Permanent”, then go to #8 & #9………

Your agency has determined that they will be acquiring  a non-permanent easement, or potentially even a lease, rather than fee simple or permanent easement. 

When an agency acquires a non-permanent easement, they must provide documentation establishing how the real property interests they are purchasing satisfy the requirement for sufficient property rights. FHWA must be assured that their investment in the project is in the public interest, and will last for a reasonable amount of time that is commensurate with their level of investment. There are no set guidelines that describe the appropriate term length, but 20 years is the absolute minimum term that should be considered. Longer terms may be required, and the higher the federal investment, the longer the term expected by FHWA. An analysis of the design life of the improvement must be done, and the minimum term must equal the design life. Unless leases are with public agencies, leases should be considered only under rare and unusual circumstances since they typically have termination clauses that could require the removal of improvements with little notice, and possibly without cause. Things to consider include:
• Is the term of the real property interest at least as long as the life cycle of the improvement? When will major maintenance be required, and does the property interest term extend to when the first major maintenance is expected?
• What is the likelihood for renewal of the term of the real property interest, or invocation of any provision for its termination?
• Can a rational explanation of why the project is a good investment for FHWA under such circumstances be provided?
• If the rights acquired are from a governmental agency, is there anything in their regulations that prevent them from granting the rights requested?

As shown in #9, your agency will need to obtain WSDOT and FHWA approval on the term prior to the execution of the non-permanent easement or lease.  If your agency did not prepare and submit the required justification, it must be approved before the project can move forward to certification. 

Note: If FHWA does not accept the local agency’s justification, they must be prepared for FHWA to either make a finding that they have not acquired sufficient property rights (which would preclude ROW certification) or FHWA may consider a conditional approval that would require the local agency to either repay the project funding or reestablish a replacement improvement in a new location using their own funds (and the right of way for the new location must have been acquired in accordance with the Uniform Act).

One exception that is considered to be sufficient, and does not require the agency to complete a justification to be submitted for pre-approval is
for DNR aquatic lands.  DNR typically only grants non-permanent easements for uses of state-owned aquatic lands.  The term of an easement will normally not exceed 30 years and is not renewable by policy.  However, DNR has been willing to grant longer terms through negotiations.  A new easement may be applied for one year in advance of the current easement term expiration.



Type of Property Rights Necessary 

 
 
 
 

 

 

Go to Boxes #10, #6, #7 

 
 
 

 
 
 

 
 

 
 

Answer to Question #9 is Yes 

• Property type = non-permanent easement 
• Develop ROW plan 
• ROW Certificate is needed 

 

#9
Did you obtain 

WSDOT and FHWA approval 
of the easement term prior 

to execution?

#10
Non-permanent 

easement is 
acquired

#6
Develop ROW Plan, Property 

Acquisition Plan, or other 
appropriate document2 and 

determine the type of property 
rights needed (e.g. fee, 
permanent easement, 
temporary construction 

easement (TCE), or other 
instrument).

#7
ROW Certificate is 

needed
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If your answer to #9, “Did your agency obtain WSDOT and FHWA approval of the easement term prior to execution?” is Yes, then go to #10, #6, #7……

As indicated in #10, your agency will acquire a non-permanent easement; include it on the ROW plan as indicated in #6; and a ROW certificate is needed as indicated in #7.




Type of Property Rights Necessary 

 
 
 
 

 

 

Go to Back to Box #8 before #10, 
#6 & #7 

 
 
 

 
 
 

 
 

 
 

Answer to Question #9 is No 

• Property type = non-permanent easement  
and/or lease 

• Obtain required pre-approval of design 
life analysis 

• Develop ROW plan 
• ROW Certificate is needed 

 

#9
Did you obtain 

WSDOT and FHWA approval 
of the easement term prior 

to execution?

#8
Prepare and 

submit design life 
analysis 

documentation 
(see LAG Manual 
25.23 Acquiring 

Sufficient Property 
Rights section)

#10
Non-permanent 

easement is 
acquired

#6
Develop ROW Plan, Property 

Acquisition Plan, or other 
appropriate document2 and 

determine the type of property 
rights needed (e.g. fee, 
permanent easement, 
temporary construction 

easement (TCE), or other 
instrument).
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If your answer to #9 “Did your agency obtain WSDOT and FHWA approval of the easement term prior to execution?”  is No, then your agency must go back to step #8, and complete a design life analysis justification.

Once approval has been obtained, your agency may proceed with #10, acquiring the non-permanent easement; #6 ensuring the non-permanent easement is included on the ROW plans; and #7 ensuring non-permanent easements are included in the ROW certificate.






Type of Property Rights Necessary 

 
 
 
 

 

 

Go to Boxes #5, #6 & #7 

 
 
 

 
 
 

 
 

 
 

Answer to Question #4 is 
Permanent 

• Property type = permanent easement 
• Develop ROW plan 
• ROW Certificate is needed 

#4
Will you acquire

 a permanent or non-
permanent
easement1?

#5
Permanent 
easement is 

acquired

#6
Develop ROW Plan, Property 

Acquisition Plan, or other 
appropriate document2 and 

determine the type of property 
rights needed (e.g. fee, 
permanent easement, 
temporary construction 

easement (TCE), or other 
instrument).
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If your answer to #4, “Will you acquire a permanent or non-permanent easement?”  results in “Permanent”, then go to #5, #6, #7.

As indicated in #5, your agency has determined that they will be acquiring  a permanent easement, rather than a non-permanent easement; include the easement on the ROW plan as indicated in #6; and on the ROW certificate as indicated in #7.





Type of Property Rights Necessary 

 
 
 
 

 

 

Go to Box #11 

 
 
 

 
 
 
 
 

 
 

Answer to Question #3 is No 

• Temporary use Construction 
• Not intended for perpetual or exclusive 

rights  

#3
Does the agency need an 

indefinite non-exclusive use and 
occupancy (easement) of the 

property (maintenance)?

#11
Does the agency 

Only need temporary use and 
occupancy (TCE) of property to 

construct the project?
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If your answer to #3 “Does your agency need an easement?”  is No, 
you must now explore the next question – “Does your agency only need temporary use and occupancy of the property to construct the project”? Hereinafter referred to a temporary construction easement.

Temporary construction easements  should not be used when the local agency needs a perpetual and/or exclusive right.



Type of Property Rights Necessary 

 
 
 
 

 

 

Go to Box #12 

 
 
 

 
 
 
 
 

 
 

Answer to Question #11 is Yes 

• Temporary use during construction 
• Owner is government agency 

#11
Does the agency 

Only need temporary use and 
occupancy (TCE) of property to 

construct the project?

#12
Is the owner a 
governmental 

agency?
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If your answer to #11, “Does your agency need a temporary easement to construct the project?” is Yes, then go to #12 to answer the next question – “Is the owner a governmental agency”?




Type of Property Rights Necessary 

 
 
 
 

 

 

Go to Boxes #13, #6 & #7 

 
 
 

 
 
 

 
 

 
 

Answer to Question #12 is Yes 

• Temporary rights for government agency  
• by permit (government to government) 
• not follow URA 
• requires ROW phase and ROW certification 

#12
Is the owner a 
governmental 

agency?

#6
Develop ROW Plan, Property 

Acquisition Plan, or other 
appropriate document2 and 

determine the type of property 
rights needed (e.g. fee, 
permanent easement, 
temporary construction 

easement (TCE), or other 
instrument).

#7
ROW Certificate is 

needed

#13
Temporary 

property rights3 are 
obtained from the 

other Agency
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Answer to #12, “Is the owner a governmental agency?” is Yes, then go to #13, #6, #7…
As indicated in #13 and the footnote3, your agency has determined that they will be acquiring temporary rights from another agency; these rights will need to be included on the ROW plan as indicated in #6; and a ROW certificate is needed as indicated in #7.

When acquiring temporary rights from other governmental agencies to perform work on their property, such as tying into another roadway or detour routes, the agency may issue a permit rather than agreeing to sign a temporary construction easement.  Regulations, policies and procedures of the various governmental agencies, provide for and encourage streamlining government to government transactions. This allows for flexibility in the terms and conditions, and payments for such temporary construction activities.

3If you need temporary property rights from another Agency to construct your project (often referred to as a Permit), then the “acquisition” of those rights does not have to follow URA requirements. However, the temporary rights must be included on a ROW Certificate.



Type of Property Rights Necessary 

 
 
 
 

 

 

Go to Boxes #14, #6 & #7 

 
 
 

 
 
 

 
 

 
 

Answer to Question #12 is No 

• Temporary Construction Easement 
• Not part of permanent ROW 
• Shown on ROW plan 
• ROW certification needed 

#12
Is the owner a 
governmental 

agency?

#14
Temporary 

construction 
easement is 

acquired

#7
ROW Certificate is 

needed

#6
Develop ROW Plan, Property 

Acquisition Plan, or other 
appropriate document2 and 

determine the type of property 
rights needed (e.g. fee, 
permanent easement, 
temporary construction 

easement (TCE), or other 
instrument).
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If your answer to #12 “Is the owner a governmental agency?”  is No, then go to #14, #6, #7…

Since your agency’s is not acquiring from a governmental agency, your agency must acquire a temporary construction easement (TCE) from the property owner to construct your project. 

Temporary construction easements are used when the agency requires a property right which is temporary in nature, but is not part of the permanent right of way.  They are typically used for construction purposes only (such as temporary placement of personnel, equipment and/or materials on the property), and secured at the time of right of way negotiations.  Temporary rights expire by the terms specified in each individual temporary construction easement.  

TCEs will need to be included on the ROW plan as indicated in #6; and a ROW certificate is needed as indicated in #7.





Type of Property Rights Necessary 

 
 
 
 

 

 

Go to Box #15 

 
 
 

 
 
 
 
 

 
 

Answer to Question #11 is No 

• Permit is a permissive right not a property right 
• Benefit to owner 
• Without payment of compensation 
• Revocable 
• Non-transferrable 
• Not sufficient for construction, operation, or maintenance of a project 

#11
Does the agency 

Only need temporary use and 
occupancy (TCE) of property to 

construct the project?

#15
Does your agency solely need 

temporary rights4 (aka permit) to perform work 
exclusively for the benefit of the property 

owner, which work may not be done if 
agreement cannot be 

reached?
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If your answer to #11 “Does the agency need a temporary construction easement?” is No, then go to #15 where you must now explore the next question – “Does your agency solely need temporary rights4 (aka permit) to perform work exclusively for the benefit of the property owner, which work may not be done if agreement cannot be reached”?  Hereinafter referred to as beneficial permit.

A permit, or right of entry, or sometimes referred to as “license”, is not an interest in land, and is a permissive right, not a property right.  Permits only provide basic permission (through written consent) to enter upon property of another, for a specific purpose, usually for a specified period of time.  They cannot be transferred, and can be terminated or revoked at will by the owner.

In most situations, beneficial permits are used when no other property rights are to be acquired from the same ownership as part of the same project, and are normally obtained without the payment of compensation.  Beneficial permits are only valid with the current owner, revocable, temporary in nature, and generally not considered sufficient to construct, operate or maintain proposed projects. When considering the use of beneficial permits or other property rights such as leases, rights of entry, land use licenses, etc. consult with your Local Agency Coordinator.




Type of Property Rights Necessary 

 
 
 
 

 

 

Go to Boxes #14, #6 & #7 

 
 
 

 
 
 

 
 

 
 

Answer to Question #15 is No 

• Temporary Construction Easement 
• Must acquire if needed to construct your project 
• Must include on ROW plan 
• ROW certificate is needed 

#15
Does your agency solely need 

temporary rights4 (aka permit) to perform work 
exclusively for the benefit of the property 

owner, which work may not be done if 
agreement cannot be 

reached?

#14
Temporary 

construction 
easement is 

acquired

#6
Develop ROW Plan, Property 

Acquisition Plan, or other 
appropriate document2 and 

determine the type of property 
rights needed (e.g. fee, 
permanent easement, 
temporary construction 

easement (TCE), or other 
instrument).

#7
ROW Certificate is 

needed
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If your answer to #15 “Does your agency solely need a beneficial permit?” is No, then go to #14, #6, #7…

As indicated in #14 your agency will be acquiring a temporary construction easement; these rights will need to be included on the ROW plan as indicated in #6; and a ROW certificate is needed as indicated in #7.



#16
Does the Agency’s project cause a 

damage outside of Agency’s existing ROW5 in which the owner is 
entitled to payment of just compensation (e.g. a driveway 

reconnection where a change of grade to the roadway occurs that 
cannot be reestablished meeting AASHTO minimum geometric 

design standards within existing ROW, or improvements such as 
underground sprinkler heads, fencing, landscaping, etc., are 

impacted)?

Type of Property Rights Necessary 

 
 
 
 

 

 

Go to Box #16 

 
 
 

 
 
 
 
 

 
 

Answer to Question #15 is Yes 

• Temporary Construction Easement 
• If damages, owner entitled to payment of Just Compensation 
• Appraisal determines damages 
• Must follow URA process 

#15
Does your agency solely need 

temporary rights4 (aka permit) to perform work 
exclusively for the benefit of the property 

owner, which work may not be done if 
agreement cannot be 

reached?
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If your answer to #15 “Does your agency solely need a beneficial permit?”  is Yes, then go to #16…

Since your agency’s answer is yes, you must now explore the next question – “Does the Agency’s project cause a damage outside of Agency’s existing ROW5 in which the owner is entitled to payment of just compensation (e.g. a driveway reconnection where a change of grade to the roadway occurs that cannot be reestablished meeting AASHTO minimum geometric design standards within existing ROW, or improvements such as underground sprinkler heads, fencing, landscaping, etc., are impacted)”?  Hereinafter referred to as “Damage”.

Impacts of the project to the landowner(s) remaining property must be evaluated by a qualified appraiser.  If there is a compensable damage, in which the owner is entitled to payment of just compensation, the acquisition process must be followed.  In these cases use of a beneficial permit is not appropriate.

5As discussed previously, Existing Right of Way (ROW) is real property, or an interest in real property, previously acquired for, or devoted to, the local agency’s roadway purposes.



#16
Does the Agency’s project cause a 

damage outside of Agency’s existing ROW5 in which the owner is 
entitled to payment of just compensation (e.g. a driveway 

reconnection where a change of grade to the roadway occurs that 
cannot be reestablished meeting AASHTO minimum geometric 

design standards within existing ROW, or improvements such as 
underground sprinkler heads, fencing, landscaping, etc., are 

impacted)?

Type of Property Rights Necessary 

 
 
 
 

 

 

Go to Boxes #14, #6 & #7 

 
 
 

 
 
 

 
 

 
 

Answer to Question #16 is Yes 

• Temporary Construction Easement 
• Follow URA process 
• Value, establish just compensation, offer etc…… 
• Include on ROW plan 
• ROW certificate is needed 

 

#14
Temporary 

construction 
easement is 

acquired

#6
Develop ROW Plan, Property 

Acquisition Plan, or other 
appropriate document2 and 

determine the type of property 
rights needed (e.g. fee, 
permanent easement, 
temporary construction 

easement (TCE), or other 
instrument).

#7
ROW Certificate is 

needed
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If the answer to #16 “Does the Agency’s project cause a damage?” is Yes, then go to #14, #6, #7…

Since your project will cause a damage outside of your agency’s existing ROW, the owner is entitled to payment of just compensation.

As indicated in #14 your agency will need to acquire a temporary construction easement; these temporary rights will need to be included on the ROW plan as indicated in #6; and a ROW certificate is needed as indicated in #7.



#16
Does the Agency’s project cause a 

damage outside of Agency’s existing ROW5 in which the owner is 
entitled to payment of just compensation (e.g. a driveway 

reconnection where a change of grade to the roadway occurs that 
cannot be reestablished meeting AASHTO minimum geometric 

design standards within existing ROW, or improvements such as 
underground sprinkler heads, fencing, landscaping, etc., are 

impacted)?

Type of Property Rights Necessary 

 
 
 
 

 

 

Go to Boxes #17 & #18 

 
 
 

 
 
 

 
 

 
 

Answer to Question #16 is No 

• Permit 
• If no damages 
• Permission only (property not necessary for construction, 

operation or maintenance) 
• No ROW needed 
• No ROW certificate needed 

 

#17
Temporary Rights4 

are obtained

#18
No ROW or 

Property Rights 
Needed (No ROW 

Certificate 
Needed)

41 

Presenter
Presentation Notes
If your answer to #16 “Does the Agency’s project cause a damage?” is No, then go to #17, #18…..…

Since your project does not cause any damages outside of your agency’s existing ROW, the temporary work is exclusively for the benefit of the owner, AND the property is NOT required for the construction of the project itself, then there is no requirement to compensate the owner.

As indicated in #17 your agency will only need to obtain temporary (permissive) rights4 (aka a beneficial permit); Since permissive rights are not considered “property rights” and are not needed to construct the project, they are not required to be shown on the ROW plan or certified as indicated in #18.



If you have 
questions, 
please either 
type it in the 
question pod or,  
if you rather, 
just type in the 
question pod 
that you have a 
verbal question, 
and we can 
take you off of 
mute so you 
can ask the 
question.  
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