Basic Acquisition Policies
The Cost of that Free Federal Money

"The acquisition fell through. The only
thing | acquired was an ulcer."

Dianna Nausley, Local Programs ROW Manager
Dawn Fletcher, Local Agency Coordinator — Olympic/SW Regions
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Introductions
Safety, etc.
Course Objective:  This course is designed to help local agencies meet the federal aid requirements in accordance with the Uniform Relocation Assistance & Real Property Acquisition for Federal & Federally Assisted Programs.  Upon completion of this course, participants will have a general understanding of basic acquisition policies cited in Title 49 CFR Part 24. 

Handouts & Resources:
Presentation-take notes
CFR’s 49 Part 24 (w/Non-Regulatory Supplements) & 23.710 & 23.635.309
FAQ’s
Fed Aid Checklist
Tri-Fold quick reference brochure
Course evaluation-we want your feedback


Right of Way Acquisition:
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... for engineers, project managers, public

works directors, lawyers, elected officials,

consultants, and anyone else involved the
R/W process

Image: blog.relayrides.com


Presenter
Presentation Notes
What that means to each of you…

If:
a) you have a federal aid project, or
b) you wish to ensure your eligibility for future federal aid, R/W must be acquired in conformance with the Uniform Relocation  Assistance and Real Property Acquisition Policies Act of 1970, as amended (commonly referred to as the Uniform Act or URA).

Why is it so important?
To ensure due process and just compensation;
To acquire property without unduly delaying the project;
To ensure that federal tax dollars are spent in an appropriate fashion
__________________________________________________________
Sec. 24.101 Applicability of acquisition requirements 
(a) General. The requirements of this subpart apply to any acquisition of real property for a Federal program or project, and to programs and projects where there is Federal financial assistance in any part of project costs except for: 
(1) Voluntary transactions that meet all of the following conditions: 
(i) No specific site or property needs to be acquired, although the Agency may limit its search for alternative sites to a general geographic area. Where an Agency wishes to purchase more than one site within a geographic area on this basis, all owners are to be treated similarly. 
(ii) The property to be acquired is not part of an intended, planned, or designated project area where all or substantially all of the property within the area is to be acquired within specific time limits. 
(iii) The Agency will not acquire the property in the event negotiations fail to result in an amicable agreement, and the owner is so informed in writing. 
(iv) The Agency will inform the owner of what it believes to be the fair market value of the property. 
(2) Acquisitions for programs or projects undertaken by an Agency or person that receives Federal financial assistance but does not have authority to acquire property by eminent domain, provided that such Agency or person shall: 
(i) Prior to making an offer for the property, clearly advise the owner that it is unable to acquire the property in the event negotiations fail to result in an amicable agreement; and 
(ii) Inform the owner of what it believes to be fair market value of the property. 
(3) The acquisition of real property from a Federal agency, State, or State agency, if the Agency desiring to make the purchase does not have authority to acquire the property through condemnation. 
(4) The acquisition of real property by a cooperative from a person who, as a condition of membership in the cooperative, has agreed to provide without charge any real property that is needed by the cooperative. 
(5) Acquisition for a program or project which is undertaken by, or receives Federal financial assistance from, the Tennessee Valley Authority or the Rural Electrification Administration. 
(b) Less-than-full-fee interest in real property. In addition to fee simple title, the provisions of this subpart apply when acquiring fee title subject to retention of a life estate or a life use; to acquisition by leasing where the lease term, including option(s) for extension, is 50 years or more; and to the acquisition of permanent easements. (See Appendix A of this part, Sec. 24.101(b).) 
(c) Federally-assisted projects. For projects receiving Federal financial assistance, the provisions of Secs. 24.102, 24.103, 24.104, and 24.105 apply to the greatest extent practicable under State law. (See Sec. 24.4(a).) 

Uniform Act Frequently Asked Questions
1. What is the Uniform Act? 
It is the short name for the Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970, as amended. This law was enacted as Public Law 91-646, and brought a minimum standard of performance to all Federally funded projects with regard to the acquisition of real property and the relocation of persons displaced by the acquisition of such property.
2. Has it been amended since passage? 
Yes, there have been several amendments over the years, with the most significant taking place as a part of the Surface Transportation and Uniform Relocation Assistance Act of 1987.
3. Where can I find the law and the rules created to carry out the law? 
The law is codified in 42 U.S.C. 4601 et seq. The regulation governing the law is found in 49 CFR, Part 24. There may be other laws, regulations, policies and procedures established by agencies that elaborate or expand upon these minimum standards. Links to the basic law and regulation can be found at http://www.fhwa.dot.gov/hep/guidance/.
4. Which Federal agencies must abide by the provisions of the Uniform Act? 
All acquiring agencies meeting the definition set out in Section (§) 24.2(a)(1)(iii) are required to comply with the Uniform Act and the implementing regulation, 49 CFR Part 24.
5. Does the Uniform Act apply to local agencies or third parties who acquire properties in advance of federal authorization or a federal project designation? 
The funding agency will review such acquisitions to determine if the intent of the acquisition was for a federally funded program or project, in which case the provisions of the Uniform Act and the implementing regulation apply.


Training Objectives

Overview of basic acquisition policies section - 49CFR
24.102- The Do List

Overview of federal aid requirements checklist
Where to find and how to use available federal/state
resources

Agency oversight responsibilities

Basic understanding of the

Uniform Relocation Assistance

and Real Property Acquisition

Policies Act of 1970, as amended

(aka URA or UA)
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Objectives for Course:

Overview of basic acquisition policies section  - 49CFR 24.102– The Do List
Overview of federal aid requirements checklist 
Where to find and how to use available federal/state resources 
Agency oversight responsibilities
Basic understanding of the Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970, as amended (aka URA or UA)




Do - Use Available Resources

© O
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Click on each link and discuss handouts

All of these are linked to our website & the PowerPoint will be added to our website by the end of August, must be in slide show mode to use links
___________________________________________
49 CFR 24 - Non-Regulatory Supplements
Subpart A - General
Federal-Aid Policy Guide�February 23, 2007, Transmittal 37NS 49 CFR 24ANon-Regulatory Supplement
AVAILABILITY OF PROJECT DEVELOPMENT GUIDE (49 CFR 24.1). A Project Development Guide (PDG) is available to provide information and guidance to State Departments of Transportation (State DOTs) and local public agencies (LPAs) on the advancement of the right-of-way phase of the Federal-aid highway program. It may also be used by other Federal agencies as a reference in acquisition programs and may also be applicable to non-Federal acquisition programs. 


http://www.ecfr.gov/cgi-bin/text-idx?SID=60d765737a0d412c8e49569cc4e7ec4e&node=23:1.0.1.7.23.3.1.5&rgn=div8
http://www.ecfr.gov/cgi-bin/retrieveECFR?gp=15&SID=dd70a5eae6df90b215da64827f306f40&ty=HTML&h=L&n=23y1.0.1.8.39&r=PART
http://www.ecfr.gov/cgi-bin/retrieveECFR?gp=&SID=83c8f48206074c84b2b5919c419fc15c&r=PART&n=49y1.0.1.1.18
http://www.fhwa.dot.gov/real_estate/uniform_act/policy_and_guidance/non_regulatory_supplement/
http://www.fhwa.dot.gov/real_estate/uniform_act/policy_and_guidance/uafaqs.cfm
http://www.wsdot.wa.gov/publications/manuals/m36-63.htm
http://www.wsdot.wa.gov/Publications/Manuals/M26-01.htm
http://www.fhwa.dot.gov/real_estate/right-of-way/corridor_management/pdg/
http://www.wsdot.wa.gov/LocalPrograms/ROWServices/default.htm

Do - Follow the rules for federally funded
projects.

Local Agency Guidelines (LAG) — Chapter 25
Right of Way (ROW) Manual

Uniform Relocation Assistance and Real Property
Acquisitions Policies Act of 1970, as amended

49 CFR Part 24

23 CFR Part 710

RCW 8.26

WAC 468-100

Image: www.dreamstime.com
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FOLLOW THE RULES - Our goal is to assist LPA’s in correctly acquiring R/W to ensure timely project certification.

On January 2, 1971, Public Law 91-646, the "Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970," (Uniform Act) was signed into law. The Uniform Act, provides important protections and assistance for people affected by Federally funded projects. This law was enacted by Congress to ensure that people whose real property is acquired, or who move as a result of projects receiving Federal funds, will be treated fairly and equitably and will receive assistance in moving from the property they occupy.

The implementing regulations of the Uniform Act are found primarily at 49 CFR 24.

The applicable state regulations include:  
Chapter 8.26 RCW
WAC 468-100
LAG Chapter 25
The WSDOT R/W Manual
_____________________________________________________
From 49 CFR 24:
The purpose of these regulations is “… to ensure that owners of real property to be acquired for Federal and federally-assisted projects are treated fairly and consistently, to encourage and expedite acquisition by agreements with such owners, to minimize litigation and relieve congestion in the courts, and to promote public confidence in Federal and federally-assisted land acquisition programs.”

Sec. 24.1 Purpose. 
The purpose of this part is to promulgate rules to implement the Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970, as amended (42 U.S.C. 4601 et seq.), in accordance with the following objectives: 
(a) To ensure that owners of real property to be acquired for Federal and federally-assisted projects are treated fairly and consistently, to encourage and expedite acquisition by agreements with such owners, to minimize litigation and relieve congestion in the courts, and to promote public confidence in Federal and federally-assisted land acquisition programs; (b) To ensure that persons displaced as a direct result of Federal or federally-assisted projects are treated fairly, consistently, and equitably so that such persons will not suffer disproportionate injuries as a result of projects designed for the benefit of the public as a whole; and 
(c) To ensure that Agencies implement these regulations in a manner that is efficient and cost effective. 




Do - Follow agency’s Approved ROW
Procedures.
Local Agency Guidelines — LAG 25.1

Forms — LPA-001 & LPA-003
23 CFR 710.201(h)

Image:

Image: mytay.mobi
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Approved R/W Procedures�The fine print:
An agency’s approved R/W procedures are, in effect, a contract between the agency and WSDOT assuring that, on federal aid projects, the agency agrees to acquire rights of way in conformance with the Uniform Act, LAG 25, ROW Manual, and applicable state laws and regulations.  
Approved, current ROW Procedures are required prior to acquiring ROW for a project with federal-aid in any phase.
Authorized agency personnel or consultants to perform ROW functions as specified. (READ THE COVER LETTER FOR CONDITIONAL REQUIREMENTS & SHARE IT WITH STAFF & CONSULTANTS) 
Must include an agency’s Administrative Settlement policy.
May include Appraisal Waiver (AOS) Procedure-this is optional not required.
The Local Agency Coordinator is available at all times to assist all local agencies with R/W advisory services. 
Local agencies are strongly encouraged to contact the LAC as early in the acquisition process as possible. Early communication can save later headaches!

New effort to have an approval process for all ROW functions.
___________________________________________
§710.201   State responsibilities.
(h) Use of other public land acquisition organizations or private consultants. The STD may enter into written agreements with other State, county, municipal, or local public land acquisition organizations or with private consultants to carry out its authorities under paragraph (b) of this section. Such organizations, firms, or individuals must comply with the policies and practices of the STD. The STD shall monitor any such real property acquisition activities to assure compliance with State and Federal law and requirements and is responsible for informing such organizations of all such requirements and for imposing sanctions in cases of material non-compliance.

http://www.artworldsalon.com/

Do - Provide agency oversight of
consultants hired to perform ROW activities.

23 CFR 710.201(a),(b) & (h) and LAG 25.2
Note: Includes Agency Administrators & members of the

executive branch

Image: www.govexec.com
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WSDOT has overall responsibility for Program Oversight per 23 CFR 710.201(b).  Through agreement (ROW Procedures) LPAs carry out WSDOT’s authorities per 23 CFR 710.201(h).

Agencies are encouraged to involve the LAC early and often, and may actually be required to do so as a condition of the agency’s ROW procedures.

We strongly advise local agencies without staff experienced in the R/W process to engage professional services.

The agency must ensure the consultant is experienced & qualified in the federal aid ROW activity they are hired to perform.
Appraiser & reviewer are qualified and approved by WSDOT
Acquisition-consultants must be licensed and agency staff must be qualified per LAG 25.91
Relocation-agency staff must be properly trained and approved by WSDOT-requires commitment to maintain skills and knowledge.

When using consultants, contact your Local Programs Engineer to ensure that the contracting requirements of LAG Chapter 31 are followed.

“Agency personnel such as administrators and members of the executive branch who might participate in the acquisition of R/W for federal aid projects need to be aware that their actions must conform to the Uniform Act and 49 CFR 24.”  LAG 25.2 (Item 2.)
_____________________________________________________
§710.201   State responsibilities.
(a) Organization. Each STD shall be adequately staffed, equipped, and organized to discharge its real property-related responsibilities.
(b) Program oversight. The STD shall have overall responsibility for the acquisition, management, and disposal of real property on Federal-aid projects. This responsibility shall include assuring that acquisitions and disposals by a State agency are made in compliance with legal requirements of State and Federal laws and regulations.
(h) Use of other public land acquisition organizations or private consultants. The STD may enter into written agreements with other State, county, municipal, or local public land acquisition organizations or with private consultants to carry out its authorities under paragraph (b) of this section. Such organizations, firms, or individuals must comply with the policies and practices of the STD. The STD shall monitor any such real property acquisition activities to assure compliance with State and Federal law and requirements and is responsible for informing such organizations of all such requirements and for imposing sanctions in cases of material non-compliance.


Do - Use the Federal Aid Requirement
Checklist.

Local Agency Guidelines (LAG) — Chapter 25
Appendix 25.178

Imaone: 1040002k com


Presenter
Presentation Notes
This was included as one of your handouts.

This form as been around for several years, and in the past it’s use was required by Local Programs.
This is a great tool to use as a reminder to avoid missing the main components.  It is not an all inclusive list, but is a great reminder for things otherwise forgotten.



Do - Acquire expeditiously;
and
Provide notice to owner.
*49 CFR 24.102(a) & (b)
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Owners must be notified in a way that an administrative record exists to attest to the delivery to the owner.  

Notices should be provided as early as possible, when it is known a property interest will be acquired, and no later than when the appraisal or AOS assignments are made.

Required early notices cannot be provided at a public meeting because there is no assurance that all affected owners will be present and each owner is due the courtesy of receiving a timely notice.  
______________________________________
Sec. 24.102 Basic acquisition policies. 
(a) Expeditious acquisition. The Agency shall make every reasonable effort to acquire the real property expeditiously by negotiation. 
(b) Notice to owner. As soon as feasible, the owner shall be notified of the Agency's interest in acquiring the real property and the basic protections, including the agency's obligation to secure an appraisal, provided to the owner by law and this part. (See also Sec. 24.203.) 

§24.203   Relocation notices.
General information notice. As soon as feasible, a person scheduled to be displaced shall be furnished with a general written description of the displacing Agency's relocation program which does at least the following:

Section 24.102 Non-Regulatory Supplement
NOTICE TO OWNER (49 CFR 24.102(b)). Timely notice to owners must be in writing. The method of notification is determined by the acquiring agency. This notice is separate from the required relocation notices, but an agency is not precluded from combining the information with other required notices, so long as the required intent is accomplished. A time limit for general notification should be time
NOTIFICATION REQUIREMENTS FOR TIME SHARE AND CONDOMINIUMS (49 CFR 24.102 (b)). Acquisition notification of property owners in a time share condominium may be accomplished by advising the homeowners' association, who in turn may notify the condominium owners via a homeowners' association meeting. The appraiser may participate in the meeting to satisfy the requirement that the homeowners be given the opportunity to accompany the appraiser during the property inspection. 

Uniform Act Frequently Asked Questions
15. §24.102(b). Can the required early notice be provided at a public meeting? When is the best time to give this notice? 
No. When property is to be acquired, each owner should be notified in such a way that an administrative record exists to attest to the delivery to the owner. There is no assurance when using a public meeting that all affected owners will be present and each owner is due the courtesy of receiving a timely notice of the agency's intent. The notice should be provided as early as possible, when it is known a property interest will be acquired, and no later than when the appraisal or waiver valuation assignments are made.




Do - Appraise the real property and have
the appraisal reviewed (unless waived) prior
to the initiation of negotiations with the

property owner.

*49 CFR 24.102(c)(1) & 49 CFR 24.108
(including any discussion of money/value)

Image: tsiappraisal.glogspot.com Image: printinreviewed.co.uk
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An agency must establish fair market value for property being acquired prior to the initiation of negotiations through the appraisal or waiver process (also referred to as an administrative offer summary (AOS)).

Every appraisal must be reviewed by an independent, WSDOT-approved reviewer before the first offer is made.

Since the AOS is not an appraisal it does not require review by a qualified review appraiser.  

Any discussion of money should not occur prior to the offer.

If you’re a project manager/engineer, please leave such matters to the acquisition agent, and if pressed simply refer the property owner to the acquisition agent.

Only qualified appraisers and reviewers approved by WSDOT can perform such work (including agency staff).  We have a list, but agency staff are not on the published list.
_______________________________________________
Sec. 24.102 Basic acquisition policies. 
(c)(1) Before the initiation of negotiations the real property to be acquired shall be appraised, except as provided in Sec. 24.102 (c)(2),…

Sec. 24.108   Donations.
An owner whose real property is being acquired may, after being fully informed by the Agency of the right to receive just compensation for such property, donate such property or any part thereof, any interest therein, or any compensation paid therefore, to the Agency as such owner shall determine. The Agency is responsible for ensuring that an appraisal of the real property is obtained unless the owner releases the Agency from such obligation, except as provided in §24.102(c)(2). 

Appendix A to Part 24—Additional Information
Section 24.103(a)(1). The appraisal report should identify the items considered in the appraisal to be real property, as well as those identified as personal property.

Section 24.103(d)(1). The appraiser and review appraiser must each be qualified and competent to perform the appraisal and appraisal review assignments, respectively. Among other qualifications, State licensing or certification and professional society designations can help provide an indication of an appraiser's abilities.

Section 24.104 Review of appraisals. The term “review appraiser” is used rather than “reviewing appraiser,” to emphasize that “review appraiser” is a separate specialty and not just an appraiser who happens to be reviewing an appraisal. Federal Agencies have long held the perspective that appraisal review is a unique skill that, while it certainly builds on appraisal skills, requires more. The review appraiser should possess both appraisal technical abilities and the ability to be the two-way bridge between the Agency's real property valuation needs and the appraiser.
Agency review appraisers typically perform a role greater than technical appraisal review. They are often involved in early project development. Later they may be involved in devising the scope of work statements and participate in making appraisal assignments to fee and/or staff appraisers. They are also mentors and technical advisors, especially on Agency policy and requirements, to appraisers, both staff and fee. Additionally, review appraisers are frequently technical advisors to other Agency officials.

Section 24.104(a). This paragraph states that the review appraiser is to review the appraiser's presentation and analysis of market information and that it is to be reviewed against §24.103 and other applicable requirements, including, to the extent appropriate, the Uniform Appraisal Standards for Federal Land Acquisition. The appraisal review is to be a technical review by an appropriately qualified review appraiser. The qualifications of the review appraiser and the level of explanation of the basis for the review appraiser's recommended (or approved) value depend on the complexity of the appraisal problem. If the initial appraisal submitted for review is not acceptable, the review appraiser is to communicate and work with the appraiser to the greatest extent possible to facilitate the appraiser's development of an acceptable appraisal.
In doing this, the review appraiser is to remain in an advisory role, not directing the appraisal, and retaining objectivity and options for the appraisal review itself.
If the Agency intends that the staff review appraiser approve the appraisal (as the basis for the establishment of the amount believed to be just compensation), or establish the amount the Agency believes is just compensation, she/he must be specifically authorized by the Agency to do so. If the review appraiser is not specifically authorized to approve the appraisal (as the basis for the establishment of the amount believed to be just compensation), or establish the amount believed to be just compensation, that authority remains with another Agency official.

Section 24.104(b). In developing an independent approved or recommended value, the review appraiser may reference any acceptable resource, including acceptable parts of any appraisal, including an otherwise unacceptable appraisal. When a review appraiser develops an independent value, while retaining the appraisal review, that independent value also becomes the approved appraisal of the fair market value for Uniform Act Section 301(3) purposes. It is within Agency discretion to decide whether a second review is needed if the first review appraiser establishes a value different from that in the appraisal report or reports on the property.

Section 24.104(c). Before acceptance of an appraisal, the review appraiser must determine that the appraiser's documentation, including valuation data and analysis of that data, demonstrates the soundness of the appraiser's opinion of value. For the purposes of this part, an acceptable appraisal is any appraisal that, on its own, meets the requirements of §24.103. An approved appraisal is the one acceptable appraisal that is determined to best fulfill the requirement to be the basis for the amount believed to be just compensation. Recognizing that appraisal is not an exact science, there may be more than one acceptable appraisal of a property, but for the purposes of this part, there can be only one approved appraisal.

At the Agency's discretion, for a low value property requiring only a simple appraisal process, the review appraiser's recommendation (or approval), endorsing the appraiser's report, may be determined to satisfy the requirement for the review appraiser's signed report and certification.

Uniform Act Frequently Asked Questions
34. §24.103(d). Who are qualified appraisers? 
Qualified appraisers are those determined by the agency to be capable to perform the appraisal work needed. The regulation requires agencies to establish criteria for determining qualifications and competency. Only those appraisers and review appraisers who meet those requirements should be hired. The regulation lists several standards the agency shall review when determining an appraiser or review appraiser's qualifications.
35. §24.103. Are contract (fee) review appraisers required to have a state certification or license in the same manner as is required of contract (fee) appraisers? 
No. However, the FHWA encourages partner agencies to include State certification or licensing as a factor to judge the qualification of the review appraiser. If contract (fee) review appraisers are used, the regulation only requires the agency to match the review appraiser's qualifications with the scope of work of the appraisals he/she reviews. Selection of the appraiser is an agency decision.


Do - Invite property (and tenant) owners to
accompany the appraiser during the

inspection.
*49 CFR 24.102(c)(1)

Image: www.eryri-npa.gov.uk
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The owner, or their designated representative, shall be given the opportunity to accompany the appraiser during the appraiser’s inspection of the property.  Tenant owners should also be invited.

The appraiser is required to make a diligent effort to contact the owners and offer them the opportunity to be present during the property inspection. 
�Instruct your appraiser to include a record of property owner contacts in the appraisal report, and all efforts should be documented in the diary. (Current appraisal form RES-204 Report of Contact with Owner is available online).  Should we convert it to a generic version?
________________________________________________
Sec. 24.102 Basic acquisition policies. 
(c)(1) …, and the owner, or the owner's designated representative, shall be given an opportunity to accompany the appraiser during the appraiser's inspection of the property.

Non-Regulatory Supplement:
8.  OWNER ACCOMPANIMENT DURING APPRAISAL INSPECTIONS (49 CFR 24.102(c)). The purpose of the Uniform Act is, in part, "To insure consistent treatment for owners." Therefore, all owners, whether part-owner, full-fee owner, or tenant owner, are covered by the provisions of Section 301(2) of the Act. For tenant-owners where buildings, structures, and improvements are not involved (such as a tenant-owned leasehold in realty), then the obligations to the tenant are a matter of State law.






An appraisal is not required if:

1. Owner donates & waives appraisal

2. Appraisal Waiver (AOS)
 Uncomplicated
e Under $25,0000
e Qualified AOS preparer

*49 CFR 24.102(c)(2) & 49 CFR 24.108
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An appraisal is not required if:

Owner is donating the property AND releases the agency from its obligation to appraise the property (in writing); or
The agency determines an appraisal is unnecessary because the valuation problem is uncomplicated and estimated value is at $25,000 or less (Administrative Offer Summary) based on the PFE.  The PFE must be confirmed comparable sales and must reflect current market data.

Person performing valuation must have sufficient understanding of the local real estate market to be qualified to make the waiver valuation.

There are no situations which an agency can acquire a property interest without either:
Having the property appraised and reviewed;
Obtaining a donation from an owner who waives their right to an appraisal; or 
Establishing value through the agency’s appraisal waiver procedure using an Administrative Offer Summary (if applicable).

For example, if an agency acquired a property previously based on mutual agreement for a sum of money that is neither based on an reviewed appraisal or AOS, it would not be considered to be acquired in conformance with the URA.

If an owner makes a counter offer above the AOS value, the waiver valuation preparer/negotiator can adjust the amount of the AOS if market data supports a change. (This would require updating the JC which we will discuss later.)  This is a step commonly missed.

On the contrary, it there is no market data to support an adjustment to the AOS, and administrative settlement can be considered, if it can be justified.  To avoid conflict of interest, be sure to have a different agency official approved such settlement in cases (valued $10,000 or less) when the AOS preparer is also the negotiator.
______________________________________________
Sec. 24.102 Basic acquisition policies. 
(c)(2) An appraisal is not required if:
(i) The owner is donating the property and releases the Agency from its obligation to appraise the property; or
(ii) The Agency determines that an appraisal is unnecessary because the valuation problem is uncomplicated and the anticipated value of the proposed acquisition is estimated at $10,000 or less, based on a review of available data.

Appendix A to Part 24—Additional Information
Section 24.102(c)(2) Appraisal, waiver thereof, and invitation to owner. The purpose of the appraisal waiver provision is to provide Agencies a technique to avoid the costs and time delay associated with appraisal requirements for low-value, non-complex acquisitions. The intent is that non-appraisers make the waiver valuations, freeing appraisers to do more sophisticated work.
The Agency employee making the determination to use the appraisal waiver process must have enough understanding of appraisal principles to be able to determine whether or not the proposed acquisition is low value and uncomplicated.
Waiver valuations are not appraisals as defined by the Uniform Act and these regulations; therefore, appraisal performance requirements or standards, regardless of their source, are not required for waiver valuations by this rule. Since waiver valuations are not appraisals, neither is there a requirement for an appraisal review. However, the Agency must have a reasonable basis for the waiver valuation and an Agency official must still establish an amount believed to be just compensation to offer the property owner(s).
The definition of “appraisal” in the Uniform Act and appraisal waiver provisions of the Uniform Act and these regulations are Federal law and public policy and should be considered as such when determining the impact of appraisal requirements levied by others.

Section 24.102 Non-Regulatory Supplement
ADMINISTRATIVE SETTLEMENTS ON PARCELS VALUED AT LESS THAN $10,000 (49 CFR 24.102(c)(2)(ii) AND (49 CFR 24.102(i)). Section 24.102(c)(2)(ii) provides for the acquisition of parcels without an appraisal when the estimated just compensation for the parcel is $10,000 or less. Section 24.102(i) provides for administrative settlements when negotiations at the initial offer have failed. An administrative settlement can be made for an amount greater than $10,000, with proper justification and documentation. When the estimated just compensation for the parcel is $10,000 or less, the regulations do not require that an appraisal be prepared for a reasonable administrative settlement figure in excess of $10,000 or the State's established waiver valuation amount. If the acquiring agency and the owner cannot reach agreement on an amount that the agency deems reasonable, an appraisal and a review would then seem advisable. Placing a monetary limit on such settlements that would automatically trigger the requirement for an appraisal is an agency option, not an FHWA requirement. Title III of the Uniform Act and 49 CFR Part 24 clearly allow some administrative discretion when the amount in question is relatively minor. An administrative settlement may be the most prudent course of action available. 

Uniform Act Frequently Asked Questions
18. §24.102(c)(2). What constitutes a knowledgeable person who is qualified to prepare waiver valuations? 
The regulation calls for a waiver valuation preparer to have sufficient understanding of the local market. The funding agency may issue further guidance, however, it is expected that the person will be knowledgeable of local real estate sales.
19. §24.102(f). If the waiver valuation preparer makes an $8,000 offer and the owner makes a counter offer for $10,000, can the waiver valuation preparer/negotiator adjust the amount of the waiver valuation? 
Yes, if market data supports such a change.
20. §24.102(i). If there is no market data to support an adjustment to the waiver valuation amount, can an administrative settlement be considered, even if the administrative settlement amount is over $10,000? 
Yes, if justified and in accordance with the funding agency's approved procedure. Safeguards should be considered when the waiver valuation preparer is the negotiator and recommends an administrative settlement. It is appropriate to have a different agency official approve the administrative settlement. This can be accomplished in a cost effective manner, such as by phone, fax, or email. Administrative settlements may also be used if the funding agency is operating at the $25,000 waiver valuation level. It is not necessary to complete an appraisal in these situations.





Do - Inform property owners of their right
to an appraisal in accordance with the

agency’s approved ROW procedures when
an Administrative Offer Summary (AOS) is

prepared.
*49 CFR 24.102(c)(2)(C)
& LAG 25.5.52
Form LPA-003
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This is where you need to make sure that you provide your staff and consultants with a copy of your approved appraisal waiver procedure form LPA-003.  If approved prior to March 2013, you are likely under the old policy in which owners had to be offered the opportunity for an appraisal if an AOS was used, no matter the value.  Under the new policy that is available, the agency is not required to offer the property owner an opportunity for an appraisal if the AOS value is $10,000 or less, but the offer letter must include a provision that the agency will provide an appraisal at the owners request if the AOS is value greater than $10,000.

Moral to the story is you could save your agency money if you take advantage of the new policy as you would not be required to offer an appraisal

The offer letter (LPA-350) has both options available.

If your agency updates their policy in the middle of a project, they must complete the project under the same policy they started with to ensure project consistency.

Please contact your LAC if you are unsure of your rules.
_________________________________________________
Sec. 24.102 Basic acquisition policies. 
(2)(A) When an appraisal is determined to be unnecessary, the Agency shall prepare a waiver valuation.
(B) The person performing the waiver valuation must have sufficient understanding of the local real estate market to be qualified to make the waiver valuation.
(C) The Federal Agency funding the project may approve exceeding the $10,000 threshold, up to a maximum of $25,000, if the Agency acquiring the real property offers the property owner the option of having the Agency appraise the property. If the property owner elects to have the Agency appraise the property, the Agency shall obtain an appraisal and not use procedures described in this paragraph. (See appendix A, §24.102(c)(2).)

Uniform Act Frequently Asked Questions
16. §24.102(c)(2)(ii)(C). Is a §24.7 waiver required to provide a waiver valuation, rather than an appraisal, for properties estimated to be worth over $10,000 and up to $25,000? 
No. §24.102(c)(2)(ii)(C) contains its own waiver provision that specifically permits the use of the waiver valuation for these properties provided the Federal funding agency approves the higher threshold beyond $10,000 and the agency agrees to offer the owner the right to have an appraisal prepared.
17. §24.102(c)(2)(ii)(C). If an agency routinely uses waiver valuations on properties with an estimated value of up to $25,000, does it have to offer an owner the option of receiving an appraisal if the property being acquired was estimated to be worth $3,000? How should agencies document that they have offered a property owner the option of having the property appraised and the owner has elected not to have an appraisal prepared? 
No, the agency does not need to offer the owner an appraisal if the estimated value is under $10,000. The owner must be offered the option of receiving an appraisal, prior to using the waiver valuation, if the property is estimated to be worth more than $10,000, up to a maximum of $25,000. No set form of documentation is prescribed. However, to be consistent with other property contact requirements in the regulation, the agency should offer the option to have the property appraised to the property owner in writing (when over $10,000), and obtain a written response from the owner. An agency must maintain adequate records, as set out in §24.9(a), in sufficient detail to demonstrate that it offered the owner the option of receiving an appraisal for the property.


Do - Establish just compensation prior to
initiating negotiations with the property

ownher.
*49 CFR 24.102(c)(2)(C)&(d); 23 CFR 710.201(j) &

LAG 25.7
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Presenter
Presentation Notes
Agencies determine the JC amount in a 2 step process.  An appraiser researches the market and present an appraisal of the fair market value.  A review appraiser evaluates that appraisal and recommends an amount for an agency official to approve as the agency’s estimate of JC

Reminder:  Federal law requires that the amount determined to be just compensation shall be approved by a responsible official of the acquiring agency.  The responsible official should be approved to perform the “Program Administration” function on the agency’s approved ROW procedures (LPA-001), or Appraisal Waiver procedure (LPA-003) for AOSs.

The initial offer to the property owner may not be less than the amount of the Agency's approved appraisal, but may exceed that amount if the Agency determines that a greater amount reflects just compensation for the property.

The most efficient way to accomplish this is to add a statement of concurrence to the end of the review appraiser’s report (also knows as the Determination of Value or “DV”), adding the agency official's signature and date.  Form LPA-214b (Certificate of Value) has the concurrence statement included as does the Administrative Offer Summary form (LPA-216).

An alternate method is to supply a signed and dated memo of concurrence.

See example on the next slide…………………….
__________________________________________
§24.102   Basic acquisition policies.
(d) Establishment and offer of just compensation. Before the initiation of negotiations, the Agency shall establish an amount which it believes is just compensation for the real property. The amount shall not be less than the approved appraisal of the fair market value of the property, taking into account the value of allowable damages or benefits to any remaining property. An Agency official must establish the amount believed to be just compensation. (See §24.104.) Promptly thereafter, the Agency shall make a written offer to the owner to acquire the property for the full amount believed to be just compensation. (See appendix A, §24.102(d).)
Appendix A to Part 24—Additional Information
Section 24.102(d) Establishment of offer of just compensation. The initial offer to the property owner may not be less than the amount of the Agency's approved appraisal, but may exceed that amount if the Agency determines that a greater amount reflects just compensation for the property.

§710.201   State responsibilities.
(j) Approval of just compensation. The amount determined to be just compensation shall be approved by a responsible official of the acquiring agency.

Appendix A to Part 24—Additional Information
Section 24.102(c)(2) Appraisal, waiver thereof, and invitation to owner. The purpose of the appraisal waiver provision is to provide Agencies a technique to avoid the costs and time delay associated with appraisal requirements for low-value, non-complex acquisitions. The intent is that non-appraisers make the waiver valuations, freeing appraisers to do more sophisticated work.
The Agency employee making the determination to use the appraisal waiver process must have enough understanding of appraisal principles to be able to determine whether or not the proposed acquisition is low value and uncomplicated.
Waiver valuations are not appraisals as defined by the Uniform Act and these regulations; therefore, appraisal performance requirements or standards, regardless of their source, are not required for waiver valuations by this rule. Since waiver valuations are not appraisals, neither is there a requirement for an appraisal review. However, the Agency must have a reasonable basis for the waiver valuation and an Agency official must still establish an amount believed to be just compensation to offer the property owner(s).
The definition of “appraisal” in the Uniform Act and appraisal waiver provisions of the Uniform Act and these regulations are Federal law and public policy and should be considered as such when determining the impact of appraisal requirements levied by others.

Section 24.102 Non-Regulatory Supplement
8.  FEDERAL PARTICIPATION IN INITIAL OFFER EXCEEDING APPROVED APPRAISED AMOUNT (49 CFR 24.102(d) and Appendix A). As with an administrative settlement, Federal funding participation in an initial offer that exceeds the amount of the approved appraisal is permissible if the file contains an appropriate explanation. The decision to make such an initial offer should be made at the upper level of management of the acquiring agency and must be properly documented. The FHWA suggests that caution be exercised in this area. 

Uniform Act Frequently Asked Questions
21. §24.102(d). Who determines the offer of just compensation for the property to be acquired? 
The agency determines the just compensation amount to be offered the property owner in a two-step process. An appraiser researches the real estate market and presents an appraisal of the fair market value. A review appraiser evaluates that appraisal and recommends an amount for an agency official to approve as the agency's estimate of just compensation. For some uncomplicated, low value acquisitions, the agency may determine an appraisal is not required and prepare a waiver valuation that will be the basis upon which an agency official will approve the offer of just compensation.  




AGENCY APPROVAL OF JC

Review Appraisal Determination of Value (DV)
ACQUIRING AGENCY CONCURRENCE AND AUTHORIZATION:

The (Name of Agency) does hereby indicate the concurrence
with the estimate of Just Compensation discussed above and does authorize further action by
(Agency) to proceed with the acquisition of the designated property according to established
procedures. (Optional: | concur that the remainder may be of little or no utility or value to the
owner and am declaring it an uneconomic remnant with a value of §******%**)

(date) Title, (Name of Agency)
Administrative Offer Summary (AQS)

1. | have no present or prospective interest in the property that is the subject of this report and
| have no personal interest or bias with respect to the parties involved.

2. My compensation is not contingent on an action or event resulting from this report.

3. | affirm that the valuation problem is uncomplicated. | concur in the value estimate herein. |
authorize an Administrative Offer be made in said amount as Just Compensation.

(Authorized Signatory) (Date)


Presenter
Presentation Notes
The top example is the concurrence from the agency at the bottom of the Certificate of Value - Form LPA-214b

The bottom example is the agency’s concurrence on an AOS.  It is the second sentence in item #3 – Form LPA-216

The establishment of Just Compensation cannot be delegated.
________________________________________
Section 24.102 Non-Regulatory Supplement
10.  ESTABLISHMENT OF JUST COMPENSATION CANNOT BE DELEGATED (49 CFR 24.102(d) and 24.104(a)). The establishment of an amount believed to be just compensation on Federal-aid projects cannot be delegated to a private consultant. It would be an improper delegation of a public function to a private entity. Establishment of the amount believed to be just compensation to be offered the property owner must be by an appropriate official of the acquiring agency.


Do — Ensure damages and benefits to the
remainder property are included in the:
 Just Compensation

o Offer Letter

* Valuation (AOS, Appraisal & Review)
*49 CFR 24.102(d),(e)(1), 24.103(a)(2)(iv) & LAG 25.91


Presenter
Presentation Notes
Damages and special benefits to the remainder must be addressed in the valuation (appraisal & review or AOS), JC and offer, even if the agency intends to mitigate damages in construction.

If damages and/or benefits exist and are not discussed or properly considered, then those portions of such appraisals are not acceptable for Federal participation.

For example, if you are impacting a property owner’s fence and intend to replace it during construction, it MUST be addressed in the valuation.  In such a case, the valuation (AOS/appraisal)  should show both the value of the improvements taken as well as for damages and include an explanation of the work to be performed by the agency, even if the value is zero.

For construction items:
Be sure you have sufficient rights to go onto the remainder property to cure the damages (add straddle clause to TCE).
___________________________________________
From ROW Manual:
6-19 Construction Items
A. WSDOT may mitigate damages to a “remainder” by the inclusion of special construction items in the construction contract. An item may be part or all of the consideration to be paid for a given parcel, but its cost may not exceed the estimated reduction in damages to the “remainder” of that parcel. Some types of construction items may affect more than one parcel, in which case the cost of the item may not exceed the sum of the reductions in damages to the remainders of the parcels so affected. The cost of these construction items is eligible for federal participation when FHWA is participating in the costs
of right of way acquisition.
B. All construction items require the submission of a Memo: Construction Item (RES-344) approved by the project engineer and the property owner. When necessary to enter upon lands not acquired to perform an obligation, a further clause granting a right of entry to the state for that purpose is also required (RES-381). The original memo is sent to the project engineer and a copy is included in the transmittal package.

9-11.7 Construction Item-Miscellaneous Clause
If the instrument contains a clause requiring or potentially obligating the state to perform any nature of construction or labor on or adjacent to the grantor’s remaining land, the following is inserted as part of said clause in the grantor’s instrument only:
“The grantor herein further grants to the State of Washington , or its agents, the right to enter upon the grantor’s remaining lands where necessary to (construct said approach, remove said improvement, remove said crop, remove said timber, etc.).”

§24.102   Basic acquisition policies.
(d) Establishment and offer of just compensation. Before the initiation of negotiations, the Agency shall establish an amount which it believes is just compensation for the real property. The amount shall not be less than the approved appraisal of the fair market value of the property, taking into account the value of allowable damages or benefits to any remaining property. …
(e) Summary statement. Along with the initial written purchase offer, the owner shall be given a written statement of the basis for the offer of just compensation, which shall include:
(1) A statement of the amount offered as just compensation. In the case of a partial acquisition, the compensation for the real property to be acquired and the compensation for damages, if any, to the remaining real property shall be separately stated.

§24.103   Criteria for appraisals.
24.103(a)(2)(iv) A statement of the value of the real property to be acquired and, for a partial acquisition, a statement of the value of the damages and benefits, if any, to the remaining real property, where appropriate. & 24.104(c) The review appraiser shall prepare a written report that identifies the appraisal reports reviewed and documents the findings and conclusions arrived at during the review of the appraisal(s). Any damages or benefits to any remaining property shall be identified in the review appraiser's report. The review appraiser shall also prepare a signed certification that states the parameters of the review. The certification shall state the approved value, and, if the review appraiser is authorized to do so, the amount believed to be just compensation for the acquisition. (See appendix A, §24.104(c).)

§24.104   Review of appraisals.
(c) The review appraiser shall prepare a written report that identifies the appraisal reports reviewed and documents the findings and conclusions arrived at during the review of the appraisal(s). Any damages or benefits to any remaining property shall be identified in the review appraiser's report. The review appraiser shall also prepare a signed certification that states the parameters of the review. The certification shall state the approved value, and, if the review appraiser is authorized to do so, the amount believed to be just compensation for the acquisition. (See appendix A, §24.104(c).) 

Section 24.102 Non-Regulatory Supplement
7.  SPECIAL BENEFITS (49 CFR 24.102(d), 24.103(b) AND 24.104(c)). With regard to the special benefits in an appraisal, it has long been an FHWA policy that market value should be appraised both before and after the take and thereupon damages and benefits allocated and offset in accordance with State law. If damages and/or benefits exist and are not discussed or properly considered, then those portions of such appraisals are not acceptable for Federal participation. 


Do — Provide owner with a written statement

of the basis for just compensation.

*49 CFR 24.102(e) & LAG 25.91

Identify in writing all property rights acquired

individually:

1,000 SF of land in fee:

500 SF permanent easement:
Improvements-fencing:
Damages-cost to cure fencing:

Total:

$10,000
S 2,500
S 500
S 5,000

$18,000


Presenter
Presentation Notes
Along with the written offer, the owner must be given a statement of the basis for the offer of just compensation which must include:

The compensation for the real property acquired and the compensation for damages, if any to the remaining real property must be separately stated.
A description and location identification of the real property and the interest in the real property to be acquired (fee, tce, etc.);

FHWA considers providing the owner a copy of the complete appraisal that includes a summary of value or AOS as meeting this federal requirement as long as the required information is contained in the appraisal/AOS.  However, if you do not provide the owner with a copy, it must be included with the offer letter.
______________________________________________
§24.102   Basic acquisition policies.
(e) Summary statement. Along with the initial written purchase offer, the owner shall be given a written statement of the basis for the offer of just compensation, which shall include:
(1) A statement of the amount offered as just compensation. In the case of a partial acquisition, the compensation for the real property to be acquired and the compensation for damages, if any, to the remaining real property shall be separately stated.
(2) A description and location identification of the real property and the interest in the real property to be acquired.
(3) An identification of the buildings, structures, and other improvements (including removable building equipment and trade fixtures) which are included as part of the offer of just compensation. Where appropriate, the statement shall identify any other separately held ownership interest in the property, e.g., a tenant-owned improvement, and indicate that such interest is not covered by this offer.

Section 24.102 Non-Regulatory Supplement
12.  SUMMARY STATEMENT REQUIRES IDENTIFICATION OF PROPERTY BEING ACQUIRED (49 CFR 24.102(e)(2)). The summary statement presented to the property owner at the time an offer is made should contain a description of the property to be acquired that is understandable to the owner. A legal description and the interest to be acquired may also be included. 


Do - Offer to acquire buildings, structures or

other improvements (including tenant’s).
*49 CFR 24.102(e)(3) , 24.105 & LAG 25.6

S

L


Presenter
Presentation Notes
The offer of just compensation must include an identification of buildings, structures and other improvements (including removable building equipment and trade fixtures) which are included as part of the offer of just compensation (fences, wells, septic's, etc.), even if they are to be “cured” in construction.

Where appropriate, the statement must identify any other separately held ownership interest in the property (such as a tenant-owned improvement) which are not included in the offer to the owner.

(The acquisition of tenant owned improvements for Section 24.105  will be discussed on the next slide.)
________________________________________________
§24.102   Basic acquisition policies.
(e) Summary statement. Along with the initial written purchase offer, the owner shall be given a written statement of the basis for the offer of just compensation, which shall include:
… (3) An identification of the buildings, structures, and other improvements (including removable building equipment and trade fixtures) which are included as part of the offer of just compensation. Where appropriate, the statement shall identify any other separately held ownership interest in the property, e.g., a tenant-owned improvement, and indicate that such interest is not covered by this offer.

Non-Regulatory Supplement Section 24.101 - Subpart B - Real Property Acquisition Applicability Of Acquisition Requirements
ACQUISITION FROM A TENANT-OWNER (49 CFR 24.105). It is clearly the intent of the Uniform Act that tenant-owners of buildings, structures, or other improvements be given status equal to owners of real property and are thus entitled to an offer of just compensation. A written offer should be made directly to the tenant-owner for his or her property if the landowner's disclaimer of all interest in the tenant-owned improvements is obtained. Where separate offer letters are tendered to the fee owner and tenant owner, each would specify only the offer of just compensation for the respective ownership interests. If a disclaimer pursuant to Section 302(b)(2) of the Uniform Act cannot be obtained, separate offers to the parties for their respective interests need not be made if the agency attempted but failed to obtain a disclaimer from the landowner regarding the tenant's ownership interest. Payments may be made to tenant-owners only after the landowner has provided a disclaimer of all interest in the improvements of the tenant and, in consideration for any such payment, the tenant assigns, transfers, and releases to the acquiring agency all rights, title, and interest in the improvements.



Do — Acquire an equal interest in all
buildings, etc. located upon the real

property acquired.
*49 CFR 24.105

Image: www.iconarchive.com
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Presentation Notes
Don’t forget the personalty/realty report (to be added soon-LPA 217 &218)

Appraiser/reviewer required to address tenant interests

Review:
Title report –need to clear ucc?
Get copy of lease to help determine personalty/realty issues, etc.

Other considerations:
Salvage of improvements (get in appraisal)
SPP/DLT of unused personal property
If Relocation agent included in inspection.

Tenant-owner is considered owner and URA applies to offer, relo, etc. include them in appraisal inspection!
_____________________________________________________________
§24.105   Acquisition of tenant-owned improvements
(a) Acquisition of improvements. When acquiring any interest in real property, the Agency shall offer to acquire at least an equal interest in all buildings, structures, or other improvements located upon the real property to be acquired, which it requires to be removed or which it determines will be adversely affected by the use to which such real property will be put. This shall include any improvement of a tenant-owner who has the right or obligation to remove the improvement at the expiration of the lease term.
(b) Improvements considered to be real property. Any building, structure, or other improvement, which would be considered to be real property if owned by the owner of the real property on which it is located, shall be considered to be real property for purposes of this subpart.
(c) Appraisal and Establishment of Just Compensation for a Tenant-Owned Improvement. Just compensation for a tenant-owned improvement is the amount which the improvement contributes to the fair market value of the whole property, or its salvage value, whichever is greater. (Salvage value is defined at §24.2(a)(23).)
(d) Special conditions for tenant-owned improvements. No payment shall be made to a tenant-owner for any real property improvement unless:
(1) The tenant-owner, in consideration for the payment, assigns, transfers, and releases to the Agency all of the tenant-owner's right, title, and interest in the improvement;
(2) The owner of the real property on which the improvement is located disclaims all interest in the improvement; and
(3) The payment does not result in the duplication of any compensation otherwise authorized by law.
(e) Alternative compensation. Nothing in this subpart shall be construed to deprive the tenant-owner of any right to reject payment under this subpart and to obtain payment for such property interests in accordance with other applicable law. 
 
Section 24.105 Non-Regulatory Supplement
1. LANDOWNER NOTICE TO VACATE TO OWNER(S) OF TENANT-OWNED IMPROVEMENTS (49 CFR 24.105(a)). When the owner(s) of land know that it is to be acquired under Title III of the Uniform Act, notice should not be issued requiring the owner(s) of tenant-owned improvements to vacate the premises prior to the acquisition of the property by the acquiring agency. Such action is considered to be an attempt to circumvent the rights and entitlement of the tenant-owners under Title III of the Uniform Act.
2. TENANT-OWNED IMPROVEMENTS WITH NO RIGHT OF REMOVAL (49 CFR 24.105(a)). To be covered by Section 302(b) of the Uniform Act, a tenant must have an ownership interest in property to be acquired. The interest of a tenant who constructs an improvement on leased land, but does not have the right to remove it, will not be covered by this section of the Uniform Act. A tenant must have an ownership interest and ownership interests must be determined in accordance with State law. In the absence of proof of ownership and a disclaimer by the landowner, a tenant-owner's recourse is with the property owner, assuming there is no subsequent agreement on ownership and a disclaimer by the property owner after negotiations have started.
3. REFUSAL TO MAKE OFFER FOR TENANT-OWNED IMPROVEMENTS IS COERCIVE ACTION (49 CFR 24.105(a)). Refusal by the acquiring agency to make an offer to acquire buildings, structures, or other improvements of a tenant-owner when the fee to the land is being acquired constitutes a coercive action under Section 301(7) of the Uniform Act. Presuming that the buildings, structures, or improvements meet the tests prescribed in Section 302(a) of the Uniform Act (i.e., that they must be removed from the real property, or that they will be adversely affected by the use to which the real property will be put and the owner is willing to disclaim all interest in the improvements of the tenant), failure to offer to acquire them would be: (1) a violation of the law, (2) a coercive act on the part of the acquiring agency, and (3) a potential cause for the filing of an inverse condemnation action. The provisions of Section 302(a) of the Uniform Act apply to all buildings, structures, and improvements, regardless of their ownership.
4. WRITTEN OFFER OF JUST COMPENSATION TO LANDOWNER AND OWNER OF TENANT-OWNED IMPROVEMENTS (49 CFR 24.105(a)). Tenant-owners are entitled to a written offer and summary statement. However, the content of the offer will vary depending upon the landowner signing a disclaimer, or recognizing the existence of a leasehold interest. If a disclaimer has been signed because there is agreement as to ownership interests, the tenant-owner's offer would cover only his/her interest with the same principle applying to the landowner. The offer of just compensation and summary statement should reference the requirements of Section 302(b)(2) of the Uniform Act, i.e., the landowner's disclaimer and the tenant-owner's assignment of ownership rights. In the case of a leasehold interest where the tenant does not own any buildings, structures, or improvements, State law would govern whether the tenant would be entitled to a written offer and summary statement.
5. VALUATION PREMISE FOR TENANT-OWNED IMPROVEMENTS (49 CFR 24.105(c)). When estimating the value of tenant-owned improvements, value in place and contributory value are essentially the same. The following procedure is used to estimate the value of tenant-owned improvements:
Determine highest and best use of the property and then allocate value of tenant-owned improvements from the value of the whole.
Consider full value or interim use value of tenant owned improvements as follows:
full contributory value in place of building, structure, or other improvements for their remaining economic life when such building, structure, or other improvements are consistent with the highest and best use of the land;
interim use value of the buildings, structure, or other improvements which is not the highest and best use of the land for a specific time period longer than the lease term (include present worth of salvage value); or
value in place of the building, structure or other improvement, plus the present worth of the salvage value at the end of the lease term.
Specialty reports should be obtained for the valuation of items not readily measured in the marketplace.
In instances where a situation may not fit accepted appraisal guidelines/techniques, an administrative settlement may be used with a written justification and explanation.
6. TENANT-OWNER RETENTION VALUE OF IMPROVEMENTS (49 CFR 24.105(c)). When the contributory value of a tenant-owned improvement exceeds its salvage value, a tenant-owner may elect owner retention and be paid the difference in the two values.
7. ALLOCATION OF VALUE TO TENANT-OWNED PROPERTY (49 CFR 24.105(c)). The appraiser or review appraiser must allocate separately owned property rights in his/her evaluation. State procedures should make both appraisers and review appraisers responsible for determining the existence of, and estimating the value of, any tenant-owned buildings, structures, and other improvements. The reviewer has the ultimate responsibility to see that the recommended or approved estimate of just compensation contains the appropriate allocation. The review and approval process should be the same, regardless of whether tenant-owned interests are involved.
8. OWNER ACCOMPANIMENT DURING APPRAISAL INSPECTIONS (49 CFR 24.102(c)). The purpose of the Uniform Act is, in part, "To insure consistent treatment for owners." Therefore, all owners, whether part-owner, full-fee owner, or tenant owner, are covered by the provisions of Section 301(2) of the Act. For tenant-owners where buildings, structures, and improvements are not involved (such as a tenant-owned leasehold in realty), then the obligations to the tenant are a matter of State law.
9. SALVAGE VALUE VS. VALUE FOR REMOVAL (49 CFR 24.102(c)). The fourth edition of "The Dictionary of Real Estate Appraisal," dated 2002, defines salvage value as "The price expected for whole property, e.g., a house, or a part of a property, e.g., a plumbing fixture, that is removed from the premises, usually for use elsewhere." Thus, salvage value and value for removal are considered to be synonymous.
10. LANDOWNER DISCLAIMER OF TENANT-OWNED IMPROVEMENTS REQUIRED PRIOR TO PAYMENT TO OWNER OF TENANT-OWNED IMPROVEMENTS (49 CFR 24.105(d)). In acquiring properties with tenant-owned improvements, a payment may be made to a tenant-owner only after the landowner has provided a disclaimer of all interest in the improvements of the tenant and in consideration for any such payment, the tenant assigns, transfers, and releases to the acquiring agency all right, title, and interest in and to such improvements in accordance with Section 302(b)(2) of the Uniform Act. While the provisions of Section 302 of the Uniform Act do not necessarily apply to life estates or leaseholds when the value is created by a favorable rental rate, releases by the owner of the real property should be obtained prior to making payment directly to the tenant-owner in these instances. State law may govern how to proceed with such acquisitions.
11. TENANT-OWNED LEASEHOLDS AND LIFE ESTATES (49 CFR 24.105(d)). Offers for tenant-owned improvements could include leaseholds or life estates of less than 50 years. Section 301 of the Uniform Act provides for payment of just compensation to any owner of real property. A leasehold interest (leasehold estate) and a life estate are legally recognized real property interests. If the leasehold interest has value because of a favorable rental rate, the lessee may be entitled to a written offer, along with the real property owner, depending on the requirements of State law. Such a leasehold interest in itself would not invoke the provisions of Section 302(b) of the Uniform Act itself. To be covered by Section 302(b), the tenant must have an ownership interest in physical property improvements.



Do — Make all reasonable efforts to contact
and discuss offer with the property owner.
*49 CFR 24.102(f) & 24.106



Presenter
Presentation Notes
If an agent was not able to discuss the written offer verbally with the owner, all reasonable attempts to contact the owner (or owner’s representative) need to be documented in the file (diary) to demonstrate such they occurred.

All requests for personal contact by (state-resident) property owner must be honored.

Refusal to make offer for tenant-owned improvements is considered a coercive action (49 CFR 24.105(a)).
________________________________________________
§24.102   Basic acquisition policies.
(f) Basic negotiation procedures. The Agency shall make all reasonable efforts to contact the owner or the owner's representative and discuss its offer to purchase the property, including the basis for the offer of just compensation and explain its acquisition policies and procedures, …
Appendix A to Part 24—Additional Information
Section 24.102(f) Basic negotiation procedures. An offer should be adequately presented to an owner, and the owner should be properly informed. Personal, face-to-face contact should take place, if feasible, but this section does not require such contact in all cases. …

Section 24.105 Non-Regulatory Supplements
3.  REFUSAL TO MAKE OFFER FOR TENANT-OWNED IMPROVEMENTS IS COERCIVE ACTION (49 CFR 24.105(a)). Refusal by the acquiring agency to make an offer to acquire buildings, structures, or other improvements of a tenant-owner when the fee to the land is being acquired constitutes a coercive action under Section 301(7) of the Uniform Act. Presuming that the buildings, structures, or improvements meet the tests prescribed in Section 302(a) of the Uniform Act (i.e., that they must be removed from the real property, or that they will be adversely affected by the use to which the real property will be put and the owner is willing to disclaim all interest in the improvements of the tenant), failure to offer to acquire them would be: (1) a violation of the law, (2) a coercive act on the part of the acquiring agency, and (3) a potential cause for the filing of an inverse condemnation action. The provisions of Section 302(a) of the Uniform Act apply to all buildings, structures, and improvements, regardless of their ownership.

Section 24.102 Non-Regulatory Supplement
14.  ACCELERATED RIGHT-OF-WAY NEGOTIATIONS, PERSONAL CONTACT WITH STATE RESIDENT OWNERS - COST AVOIDANCE (49 CFR 24.102(f)). Initiating property negotiations by mail can save considerable manpower and travel costs, and they could accelerate the acquisition process. This procedure may be used as an alternative to a personal contact. It begins with a mailing to the property owner the following: offer letter, summary statement, deed or option form, and property plat or sketch showing the effect of the taking. In approximately 2 weeks, there is a follow-up telephone call. At that time, questions are answered or, at the property owner's option, an appointment for a personal contact is made. From this point, negotiations follow the normal sequence. All requests for personal contacts by property owners must be honored. This accelerated procedure may not be used on parcels where relocation is involved. 


Do - Negotiate in good faith and allow the
property owner a reasonable amount of
time to consider the offer without coercive

action.

*49 CFR 24.102(f)(h)

Image: www.financialhelper.co.uk


Presenter
Presentation Notes
An acquiring agency must negotiate in good faith. Be responsive to property owners and give them an adequate amount of time to consider both the impacts to their property and the price offered.

Agency policy dictates which agency official is authorized to make a final settlement offer. 

The agency is required to consider valuation information and suggested modifications provided by the owner.

An owner can provide their own appraisal and the agency should consider all relevant information in its negotiations with property owners.  (Have the owner’s appraisal reviewed to determine if there is any information that causes the review appraiser to change their opinion of value/estimate of JC).

If all efforts to negotiate/settle fail then the laws of the agency set forth the legal steps the agency must take when they wish to purchase property that an owner does not want to sell.  Condemnation is a last resort measure. And it can be very expensive.

Prior to condemnation, must document three attempts to negotiate have failed.  (ROW Manual)

Formal appraisal may be required prior to condemnation depending on agency’s eminent domain requirements.
____________________________________________
§24.102   Basic acquisition policies.
(f) Basic negotiation procedures... The owner shall be given reasonable opportunity to consider the offer and present material which the owner believes is relevant to determining the value of the property and to suggest modification in the proposed terms and conditions of the purchase. The Agency shall consider the owner's presentation. (See appendix A, §24.102(f).)
(h) Coercive action. The Agency shall not advance the time of condemnation, or defer negotiations or condemnation or the deposit of funds with the court, or take any other coercive action in order to induce an agreement on the price to be paid for the property.

Appendix A to Part 24—Additional Information
Section 24.102(f) Basic negotiation procedures… 
	This section also provides that the property owner be given a reasonable opportunity to consider the Agency's offer and to present relevant material to the Agency. In order to satisfy this requirement, Agencies must allow owners time for analysis, research and development, and compilation of a response, including perhaps getting an appraisal. The needed time can vary significantly, depending on the circumstances, but thirty (30) days would seem to be the minimum time these actions can be reasonably expected to require. Regardless of project time pressures, property owners must be afforded this opportunity.
	In some jurisdictions, there is pressure to initiate formal eminent domain procedures at the earliest opportunity because completing the eminent domain process, including gaining possession of the needed real property, is very time consuming. These provisions are not intended to restrict this practice, so long as it does not interfere with the reasonable time that must be provided for negotiations, described above, and the Agencies adhere to the Uniform Act ban on coercive action (section 301(7) of the Uniform Act).
	If the owner expresses intent to provide an appraisal report, Agencies are encouraged to provide the owner and/or his/her appraiser a copy of Agency appraisal requirements and inform them that their appraisal should be based on those requirements.


Section 24.102 Non-Regulatory Supplement
9. FORMAL APPRAISAL REQUIRED PRIOR TO CONDEMNATION (49 CFR 24.102(d)). In the event an amicable agreement cannot be reached when the original offer is based on a waiver valuation, a conventional appraisal of the property may be required to be prepared and reviewed before proceeding to condemnation. The necessity for an appraisal would depend on a State's eminent domain requirements. 
13.  AGENCY CONSIDERATION OF OWNER'S PRESENTATION (49 CFR 24.102(f) and Appendix A). If a property owner volunteers information that he/she thinks is important to the valuation or acquisition of the property, it would be reasonable and fair for the acquiring agency to consider that information. Acquiring agencies are not required to solicit suggestions for a change in the offer. 

ROW MANUAL
6-24.2.1 In-State Owners
A. No parcel may be considered for condemnation until the PAS has met with the owner or owner’s designee and discussed WSDOT’s offer at least three times (including the meeting during which the Initial Offer Letter is presented).
Note: Telephone calls to set up an appointment do not count as a meeting unless the owner refuses to grant an appointment and instructs the PAS to submit the parcel for condemnation.
6-24.2.2 Out-of-State Owners
If it becomes necessary to condemn a parcel that belongs to an out-of-state owner, the PAS meets the requirements of RCW 8.25.290. (FINAL ACTION NOTICE IN PAPER)

Uniform Act Frequently Asked Questions
24. §24.102(f). Can property owners provide their own appraisal to the acquiring agency? 
Yes. The agency should consider all relevant information in its negotiations with property owners.
25. §24.102(f). Which agency official is authorized to make the final settlement offer? 
This is a matter of agency policy, as well as laws governing the agency. The regulation does not address or require a final settlement offer. The agency is required to consider valuation information and suggested modifications provided by the owner. 



Do — Pay the property owner any
transaction-related fees for the purchase of
their property.

*49 CFR 24.102(f) & 24.106


Presenter
Presentation Notes
Yes, it’s true:  the acquiring agency must pick up the tab for any fees that might apply to “normal” real estate transactions “incidental to transfer of title to the Agency”:  title, escrow & recording fees; penalty/pre-payment costs; excise tax (non eminent domain), recording fees, etc.

You cannot deduct such fees from JC, nor can you require the owner to pay such fees.

The expenses can be paid to the owner or directly to the escrow service who allocates the expense payments.
____________________________________________________
§24.106   Expenses incidental to transfer of title to the Agency.
(a) The owner of the real property shall be reimbursed for all reasonable expenses the owner necessarily incurred for:
(1) Recording fees, transfer taxes, documentary stamps, evidence of title, boundary surveys, legal descriptions of the real property, and similar expenses incidental to conveying the real property to the Agency. However, the Agency is not required to pay costs solely required to perfect the owner's title to the real property;
(2) Penalty costs and other charges for prepayment of any preexisting recorded mortgage entered into in good faith encumbering the real property; and
(3) The pro rata portion of any prepaid real property taxes which are allocable to the period after the Agency obtains title to the property or effective possession of it, whichever is earlier.
(b) Whenever feasible, the Agency shall pay these costs directly to the billing agent so that the owner will not have to pay such costs and then seek reimbursement from the Agency. 

Appendix A to Part 24—Additional Information
Section 24.106(b). Expenses incidental to transfer of title to the agency. Generally, the Agency is able to pay such incidental costs directly and, where feasible, is required to do so. In order to prevent the property owner from making unnecessary out-of-pocket expenditures and to avoid duplication of expenses, the property owner should be informed early in the acquisition process of the Agency's intent to make such arrangements. Such expenses must be reasonable and necessary. 

Section 24.106 Non-Regulatory Supplement
1.  PAYMENT OF INCIDENTAL EXPENSES BY THE ACQUIRING AGENCY FOR THE TRANSFER OF REAL PROPERTY FOR A PROJECT (49 CFR 24.106(b)). An agency may pay for the incidental expenses incurred for the transfer of real property to the acquiring agency in one lump sum directly to the property owner or to an escrow service, which then allocates the funds. The purpose of the direct payment is to ensure that (to the extent feasible) the owner does not have to settle such claims with personal funds and then later seek reimbursement from the agency.



Do — Notify the property owner of the
availability of a statutory evaluation
allowance (SEA) not to exceed $750 for
offers made under the threat of eminent
domain to help defray owner’s expense
actually incurred in evaluating the agency’s
offer.

RCW 8.25.020
& LAG 25.96

Image: allowancemanager.com


Presenter
Presentation Notes
There is a clause that must be included in the offer letter to comply.

This requirement does not apply to non-eminent domain transactions, remember to remove eminent domain language from:
The offer letter
the Deed
Agency pays excise tax (doesn’t take exemption for eminent domain transaction)

Non-eminent domain transactions issues:
Must be willing seller
agency cannot condemn
Tax consequences for owners
Agency must pay excise tax

You can withdraw non-eminent domain offers and provide a revised offer using eminent domain.
Examples, when no construction funds, or pre-NEPA and agency is not willing to condemn
_______________________________________________
RCW 8.25.020
Payment to defray costs of evaluating offer — Amount.
There shall be paid by the condemnor in respect of each parcel of real property acquired by eminent domain or by consent under threat thereof, in addition to the fair market value of the property, a sum equal to the various expenditures actually and reasonably incurred by those with an interest or interests in said parcel in the process of evaluating the condemnor's offer to buy the same, but not to exceed a total of seven hundred fifty dollars. In the case of multiple interests in a parcel, the division of such sum shall be determined by the court or by agreement of the parties.



Do - Update the offer of just compensation

when things change.
» Material change to character/condition of the
property;
» Change is presented by owner (such as owner’s
appraisal); or
» Significant delay since time of appraisal.
*49 CFR 24.102(g)


Presenter
Presentation Notes
The first time an agency makes an offer to purchase in must be in writing and be in the full amount approved by the agency as its estimate of JC.  Subsequent formal offers and notices are also required to be in writing.  This is only required when the offer is revised as a result of a change-administrative settlements do not require a written offer, only an approved justification.

The agency must consider information that may change the offer as a result of:
ROW Plan revisions
owner’s appraisal/bid/specialist report
Relevant comparable sales data

Note, if the owner provides an appraisal or other data to support of their counter offer, this must be reviewed by the review appraiser to determine if the information presented indicates a change in the determination of value is warranted.

If so, a the Agency must promptly reestablish just compensation and provide a revised offer (verbally and in writing). 
______________________________________________
§24.102   Basic acquisition policies.
(g) Updating offer of just compensation. If the information presented by the owner, or a material change in the character or condition of the property, indicates the need for new appraisal information, or if a significant delay has occurred since the time of the appraisal(s) of the property, the Agency shall have the appraisal(s) updated or obtain a new appraisal(s). If the latest appraisal information indicates that a change in the purchase offer is warranted, the Agency shall promptly reestablish just compensation and offer that amount to the owner in writing.

Section 24.102 Non-Regulatory Supplement
AGENCY CONSIDERATION OF OWNER'S PRESENTATION (49 CFR 24.102(f) and Appendix A). If a property owner volunteers information that he/she thinks is important to the valuation or acquisition of the property, it would be reasonable and fair for the acquiring agency to consider that information. Acquiring agencies are not required to solicit suggestions for a change in the offer. 
UPDATING THE OFFER OF JUST COMPENSATION (49 CFR 24.102(g)). Updating an offer of just compensation should not be required after filing for condemnation and making the deposit to the court. By the time condemnation is filed, the agency should have fulfilled its appraisal and negotiation obligations to the owner. However, the agency does have discretion in this area. An updating of the appraisal, if required, cannot generally be accomplished through an administrative settlement, for an administrative settlement is not a substitute for a properly updated appraisal and offer. In a few isolated instances where negotiations have begun, it might be reasonable and cost effective to handle minor adjustments as a part of the administrative settlement process. An alternative would be to have a review appraiser provide the justification needed for an update. 

Uniform Act Frequently Asked Questions
22. §24.102(d) and §24.102(g). Must all offers by an agency to acquire property be made in writing? 
The first time an agency makes an offer to purchase; it must be in writing and be in the full amount approved by the agency as its estimate of just compensation. Subsequent formal offers and notices are also required to be in writing. This does not preclude the use of verbal value discussions during negotiations to arrive at an agreed purchase price for the property, depending upon agency policy and applicable law.



Do - Prepare an administrative settlement
memo when you strike a deal for more than
your initial offer.

*49 CFR 24.102(i) & LAG 25.11

Image: mobileadvertisingwatch.com


Presenter
Presentation Notes
An administrative settlement is an alternative to judicial resolution of a difference of opinion of the value of the property, in order to avoid unnecessary litigation and congestion in the courts.

Your file must contain a persuasive explanation (reasonable, prudent & in the public interest) for settling a transaction at a higher dollar amount than your approved appraisal recommended.  

This justification must be signed and dated by the appropriate agency official (pursuant to your approved procedures).

Agencies may also use other alternative dispute resolution options, such as mediation or arbitration.  Administrative settlement documentation is also required for settlements reached in mediation, as well as legal settlements.

Administrative settlements should be maintained separate from the appraisal/appraisal review function.
If support for a settlement is to be based on appraisal related issues, then a revised fair market value/JC determination should be made.
If the owner provides an appraisal or other data to support of their counter offer, this must be reviewed by the review appraiser to determine if the information presented indicates a change in the determination of value is warranted. If so, a the Agency shall promptly reestablish just compensation and provide a new offer as.
On occasion, where negotiations have started, it may be cost effective to handle minor valuation adjustments as part of the administrative settlement process.
Note:  Administrative settlements do not affect whether or not an AOS can be used ($25,000 threshold).

Don’t forget, administrative settlements must be added to the JC when calculating relocation payments.  Additionally, relocation payments cannot be used to support an administrative settlement in whole or in part.  Administrative settlements must be justified on acquisition issues alone.

eLearning web based training will be available soon!
_____________________________________________
§24.102   Basic acquisition policies.
(i) Administrative settlement. The purchase price for the property may exceed the amount offered as just compensation when reasonable efforts to negotiate an agreement at that amount have failed and an authorized Agency official approves such administrative settlement as being reasonable, prudent, and in the public interest. When Federal funds pay for or participate in acquisition costs, a written justification shall be prepared, which states what available information, including trial risks, supports such a settlement. (See appendix A, §24.102(i).)

Appendix A to Part 24—Additional Information
Section 24.102(i) Administrative settlement. This section provides guidance on administrative settlement as an alternative to judicial resolution of a difference of opinion on the value of a property, in order to avoid unnecessary litigation and congestion in the courts.

All relevant facts and circumstances should be considered by an Agency official delegated this authority. Appraisers, including review appraisers, must not be pressured to adjust their estimate of value for the purpose of justifying such settlements. Such action would invalidate the appraisal process.

Section 24.102 Non-Regulatory Supplement
15. UPDATING THE OFFER OF JUST COMPENSATION (49 CFR 24.102(g)). Updating an offer of just compensation should not be required after filing for condemnation and making the deposit to the court. By the time condemnation is filed, the agency should have fulfilled its appraisal and negotiation obligations to the owner. However, the agency does have discretion in this area. An updating of the appraisal, if required, cannot generally be accomplished through an administrative settlement, for an administrative settlement is not a substitute for a properly updated appraisal and offer. In a few isolated instances where negotiations have begun, it might be reasonable and cost effective to handle minor adjustments as a part of the administrative settlement process. An alternative would be to have a review appraiser provide the justification needed for an update.
17. INCREASED USE OF ADMINISTRATIVE SETTLEMENTS IN RIGHT-OF-WAY ACQUISITION - COST SAVINGS (49 CFR 24.102(i)). Negotiation implies an honest effort to resolve differences with property owners. Negotiators should recognize the inexact nature of the process by which just compensation is determined. Administrative settlements may expedite agreements with owners. The administrative settlement process should be maintained separate from the appraisal/ appraisal review function. If the support for a settlement is to be based on appraisal-related issues, then a revised fair market value/just-compensation determination should be made. Administrative settlements are simply that; i.e., settlements made for administrative reasons considered to be in the public interest and properly documented. The law requires acquiring agencies to attempt to expedite acquisitions by agreements with owners so as to avoid litigation and relieve congestion in the courts. There are also significant cost savings in the use of administrative settlements as shown by cost data from the Department of Justice. 
18. INCLUSION OF RELOCATION PAYMENTS AS SUPPORT FOR ADMINISTRATIVE SETTLEMENTS (49 CFR 24.102(i)). Section 203 of the Uniform Act defines a replacement housing payment as "the amount, if any, when added to the acquisition cost of the dwelling acquired by the Federal agency equals the reasonable cost of a comparable dwelling …." 49 CFR 24.401(b) contains similar language. The acquisition cost of a dwelling includes the amount of just compensation determined through the appraisal process, and those additional amounts paid by the acquiring agency as an administrative settlement, legal settlement, or condemnation award. Relocation payments are not an acquisition cost and cannot be used to support an administrative settlement in whole or in part. Administrative settlements must be justified on acquisition issues only. 
19. JUSTIFICATION FOR ADMINISTRATIVE AND LEGAL SETTLEMENTS (49 CFR 24.102 (i)).  Any administrative settlement is a management decision with advantages and disadvantages. Trial costs can be substantial and must be weighed against the impact that a settlement may have on subsequent negotiations with other owners. The States are given considerable discretion in how to deal with such circumstances. The requirements of 49 CFR 24.102(i) are intended to ensure that an acquiring agency explains the reasoning behind its decision, which then serves as documentation for participation in the cost above the initial offer. Such documentation is also required for legal settlements. 
20. ALTERNATIVE DISPUTE RESOLUTION - USE OF MEDIATION BY AGENCIES IN ACQUIRING RIGHT-OF-WAY (49 CFR 24.102(i)). Mediation falls within the administrative settlements provision of 49 CFR 24.102(i). Mediation is a viable alternative and affords flexibility in resolving conflicts that may arise in the acquisition process through reduced administrative costs. Each agency considering the use of mediation in its acquisition program should develop a policy on its use consistent with State laws and regulations. The FHWA may participate in the cost of mediation services and the cost of a mutually-agreed-to settlement between the State and the property owner.

Uniform Act Frequently Asked Questions
23. §24.102(i) and §24.102(j). What if the owner doesn't agree with the amount offered? Is condemnation the only solution when an agency can't reach agreement on the purchase of property for the project? 
The possibility of an administrative settlement should be explored, reference §24.102(i). Agency officials may approve the use of an administrative settlement if it is reasonable, prudent and in the public interest. Agencies may also use other alternative dispute resolution options, such as mediation or arbitration. If all efforts to negotiate/settle fail then the laws of the agency set forth the legal steps the agency must take when they wish to purchase property that an owner does not want to sell.
24. §24.102(f). Can property owners provide their own appraisal to the acquiring agency? 
Yes. The agency should consider all relevant information in its negotiations with property owners.
25. §24.102(f). Which agency official is authorized to make the final settlement offer? 
This is a matter of agency policy, as well as laws governing the agency. The regulation does not address or require a final settlement offer. The agency is required to consider valuation information and suggested modifications provided by the owner. 


Do — Make payment to the owner before
your agency claims possession.
(Exception: Withholding for salvage value of

improvements & emergency ROE situations)
*49 CFR 24.102(j)


Presenter
Presentation Notes
Perhaps you’ve obtained a signed deed and you’ve already recorded it. But until your agency has paid the owner, you cannot claim possession.

An agency may not require a property owner to give them possession until the sale of the property is complete, payment is made and title transferred.  

However, it is permissible for an agency to withhold a portion of the salvage value of any owner-retained improvements in lieu of a security deposit or bond to guarantee removal and clean up from the acquired site.

Property owners should be paid on or before the time the owner is required to give up physical possession.  This must occur when the property owner transfers title.  The agency should work with the owner to resolve liens against the property.

Filing condemnation actions (taking legal possession) requires concurrent deposit of JC funds into the court.  If this does not occur it is considered coercive because long delays between initial filing of condemnation  and deposit of JC is contrary to the URA.   Physical possession usually occurs later, closer to when the property is needed for construction.

If an emergency ROE is needed prior to making the appraisal/offer, it must be only for a few parcels infrequent and with good reason (such as OSO slide).  Should be discussed with LAC ASAP.

Agencies may withhold a reasonable portion of the funds to ensure the acquired property is surrendered, but the funds must be made available to the owner simultaneously with taking physical possession.

When condemnation is used, owners must be allowed (have the right) to withdraw the full amount of the court deposit before being required to surrender possession of the property.
______________________________________________
§24.102   Basic acquisition policies.
(j) Payment before taking possession. Before requiring the owner to surrender possession of the real property, the Agency shall pay the agreed purchase price to the owner, or in the case of a condemnation, deposit with the court, for the benefit of the owner, an amount not less than the Agency's approved appraisal of the fair market value of such property, or the court award of compensation in the condemnation proceeding for the property. In exceptional circumstances, with the prior approval of the owner, the Agency may obtain a right-of-entry for construction purposes before making payment available to an owner. (See appendix A, §24.102(j).)

Appendix A to Part 24—Additional Information
Section 24.102(j) Payment before taking possession. It is intended that a right-of-entry for construction purposes be obtained only in the exceptional case, such as an emergency project, when there is no time to make an appraisal and purchase offer and the property owner is agreeable to the process.

Section 24.102 Non-Regulatory Supplement
21. WITHHOLDING OF PAYMENT IN LIEU OF SECURITY DEPOSIT (49 CFR 24.102(j)). The procedure of withholding a portion of the salvage value of owner-retained improvements in lieu of a security deposit or bond to guarantee clean-up of the acquired site is permissible. Every property owner is to be offered the full amount of just compensation, but may elect to retain improvements. When improvements are retained in this manner, it is considered good business practice to hold sufficient funds to ensure proper clean-up of the premises. Additional benefits are also provided through reduced administrative costs.
22. COMPENSATION FUNDS DEPOSITED WITH COURT AT TIME OF FILING FOR CONDEMNATION (49 CFR 24.102(j)). Filing condemnation actions (taking legal possession) without concurrent deposit of just compensation funds has a clear potential for coercion of affected property owners. Deposit of funds and physical possession normally take place sometime later at the discretion of the State, whenever the property is needed for construction. In the intervening period, the landowner must pay the property taxes, is precluded from selling or refinancing the property, or benefiting from any appreciation in value of the property. This practice, particularly where long delays are experienced between the initial filing of condemnation action and the deposit of just compensation funds, is contrary to the intent of the Uniform Act. 
23. RIGHT-OF-ENTRY WITHOUT AVAILABILITY OF PAYMENT (49 CFR 24.102(j)). If an agency requests a right-of-entry before making an appraisal and an offer, e.g., probably because of lead-time conflicts, it should be for only a few parcels on an infrequent basis and with good reason. If done routinely, such action would result in noncompliance with the Uniform Act and Federal regulations. This is based on Section 301(4) of the Uniform Act, which states that an owner shall not be required to surrender possession until payment is made available to the owner. 
24. ESCROW OF ACQUISITION PAYMENT (49 CFR 24.102(j)). An agency may retain a reasonable portion of the purchase price to ensure that the acquired property, including fixtures, is surrendered to the agency. Such funds must be made available to the property owner simultaneously, with the agency's taking physical possession of the property. 
25. OWNER HAS RIGHT TO WITHDRAW FULL AMOUNT DEPOSITED WITH COURT PRIOR TO SURRENDERING POSSESSION (49 CFR 24.102(j)). When condemnation is used, owners must be allowed to withdraw the full amount of the court deposit before being required to surrender possession of the property. This is based on the phrase "for the benefit of the owner," which is found in 49 CFR 24.102(j) and means the owner has the right to withdraw the full amount of the court deposit for the owner's use, in the same sense that the owner has the use of the full amount of the agreed purchase price in instances where condemnation is not involved. 

Uniform Act Frequently Asked Questions
26. §24.102(j). When should property owners be paid for their property? 
Property owners should be paid as quickly as possible under the applicable laws, on or before the time the owner is required to give up physical possession. This must occur when the property owner transfers title. The agency should work with the property owner to resolve any liens against the property.
27. §24.102(j). When can a property owner be required to turn possession of the property over to an agency? 
A property owner may voluntarily turn control of his or her property over to an agency at any mutually agreeable time. An agency may not require a property owner to give them possession until the sale of the property is complete, payment is made and title transferred. In the case of property used for business, residence, or farm, the owner must be given the 90-day notice in writing. In situations where condemnation is necessary, the laws governing the agency set forth the steps the agency must take to gain legal and physical possession. As in negotiated settlements, the 90-day notice on occupied property further governs the physical possession date.


Do - Offer to acquire any uneconomic
remainder from the property owner.
*49 CFR 24.102(k) & LAG 25.6 and 25.61

40 acre wheat field

New 4-lane arterial


Presenter
Presentation Notes
An “uneconomic remnant” is a portion of the property remaining after the partial acquisition which the agency has determined has little or no value or utility to the owner.

If a partial acquisition leaves the owner with an uneconomic remainder, the agency must offer to purchase it from the owner along with the portion needed for the project.  Please note, the owner is not required to sell an uneconomic remainder to the agency.

Agencies may not condemn uneconomic remainders.  These are considered willing buyer/seller transactions in which a separate non-eminent domain deed is used and the agency must pay excise tax on this portion.  The owner will also have different tax implications if they sell it.

Beware-Buildable and unbillable uneconomic remainders may impact the RHP computation.
______________________________________________
§24.102   Basic acquisition policies.
 (k) Uneconomic remnant. If the acquisition of only a portion of a property would leave the owner with an uneconomic remnant, the Agency shall offer to acquire the uneconomic remnant along with the portion of the property needed for the project. (See §24.2(a)(27).)

§24.2   Definitions and acronyms.
(27) Uneconomic remnant. The term uneconomic remnant means a parcel of real property in which the owner is left with an interest after the partial acquisition of the owner's property, and which the Agency has determined has little or no value or utility to the owner.

Section 24.102 Non-Regulatory Supplement
26.  CONDEMNATION OF UNECONOMIC REMNANTS (49 CFR 24.102(k)). If the acquisition of a portion of a parcel leaves the owner with an uneconomic remnant, the acquiring agency shall offer to acquire the uneconomic remnant along with the portion of the property needed for the project. While it would be acceptable to condemn an uneconomic remnant to resolve title issues where the property owner consented to the acquisition, condemnation of uneconomic remnants over valuation issues should not be used on Federal-aid projects. The condemnation of uneconomic remnants without the owner's consent is inconsistent with both the letter and the intent of the Uniform Act. The law states that the "head of the Federal agency concerned shall offer to acquire that remnant." The law intentionally limits the acquiring agency to "offering" to acquire an uneconomic remnant. To permit the condemnation of uneconomic remnants would effectively allow the taking of private property not required for a defined public purpose. Many, if not most, States would consider the condemnation of real property, in excess of that actually required for a public facility, to be improper as it would not meet the necessity (for taking) test. 


Do - Make sure owners are not intentionally
forced to institute legal proceedings to
prove the fact of the taking of their

property.
*49 CFR 24.102(1)

Image:: www.topeka.ogr


Presenter
Presentation Notes
“The Agency must not make it necessary to institute legal proceedings to prove the fact of the taking of the real property.”

In other words, it shouldn’t be necessary for property owners to file an inverse condemnation suit to demonstrate that you are taking their property.
________________________________________
§24.102   Basic acquisition policies.
 (l) Inverse condemnation. If the Agency intends to acquire any interest in real property by exercise of the power of eminent domain, it shall institute formal condemnation proceedings and not intentionally make it necessary for the owner to institute legal proceedings to prove the fact of the taking of the real property.




Do - Charge fair market value for rental
agreements with owners and tenants
permitted to occupy the property subsequent
to the acquisition — Avoid squeezing your

tenants!
*49 CFR 24.102(m)



Presenter
Presentation Notes
If the Agency permits a former owner or tenant to occupy the real property after acquisition, the rent must not exceed the fair market rent for such occupancy.  (Regardless of how much your project could use the money!)

You will probably need the services of an appraiser to determine the market rental rate for the class of property you intend to rent back.

Occupants are permitted to continue paying existing rent for a short term lease (90 days).
_______________________________________
§24.102   Basic acquisition policies.
 (m) Fair rental. If the Agency permits a former owner or tenant to occupy the real property after acquisition for a short term, or a period subject to termination by the Agency on short notice, the rent shall not exceed the fair market rent for such occupancy. (See appendix A, §24.102(m).)

Appendix A to Part 24—Additional Information
Section 24.102(m) Fair rental. Section 301(6) of the Uniform Act limits what an Agency may charge when a former owner or previous occupant of a property is permitted to rent the property for a short term or when occupancy is subject to termination by the Agency on short notice. Such rent may not exceed “the fair rental value of the property to a short-term occupier.” Generally, the Agency's right to terminate occupancy on short notice (whether or not the renter also has that right) supports the establishment of a lesser rental than might be found in a longer, fixed-term situation.)


Do - Plan to have different people 1) value
the property and 2) negotiate the
acquisition, unless estimated just
compensation is $10,000 or less.

*49 CFR 24.102(n) & LAG 25.9


Presenter
Presentation Notes
It is a conflict of interest to have the same person be the appraiser, review appraiser or prepare the waiver valuation, and also negotiate the acquisition.  This applies to all acquisitions by agency staff and consultants.

Exception: if the estimated just compensation is $10,000 or less, the agency may authorize an appraiser, review appraiser, or waiver valuation preparer to act a negotiator (provided it is so stated in the agency’s Approved Right of Way Procedures).
___________________________________________
§24.102   Basic acquisition policies.
(n) Conflict of interest. (1) The appraiser, review appraiser or person performing the waiver valuation shall not have any interest, direct or indirect, in the real property being valued for the Agency.

Compensation for making an appraisal or waiver valuation shall not be based on the amount of the valuation estimate.

(2) No person shall attempt to unduly influence or coerce an appraiser, review appraiser, or waiver valuation preparer regarding any valuation or other aspect of an appraisal, review or waiver valuation. Persons functioning as negotiators may not supervise or formally evaluate the performance of any appraiser or review appraiser performing appraisal or appraisal review work, except that, for a program or project receiving Federal financial assistance, the Federal funding Agency may waive this requirement if it determines it 
would create a hardship for the Agency.

(3) An appraiser, review appraiser, or waiver valuation preparer making an appraisal, appraisal review or waiver valuation may be authorized by the Agency to act as a negotiator for real property for which that person has made an appraisal, appraisal review or waiver valuation only if the offer to acquire the property is $10,000, or less. (See appendix A, §24.102(n).) 
 
Section 24.102 Non-Regulatory Supplement
27.  CONFLICT OF INTEREST - SINGLE APPRAISER/NEGOTIATOR (49 CFR 24.102(n)(3)). The same person may both appraise and negotiate an acquisition if the value is $10,000 or less.  Section 24.104 requires that all appraisals be reviewed prior to negotiations. States may develop an innovative, cost-effective review process tailored to their operations. It would include the use of electronic mail transmission, dictation of the appraisal over the telephone for subsequent review, or an early project visit by the reviewer. 

Uniform Act Frequently Asked Questions
28. §24.102(n). Do the conflict of interest provisions in 49 CFR §24.102 apply to consultants? 
Yes. §24.102(n) applies to all acquisitions that are subject to the Uniform Act acquisition requirements, including those undertaken by consultants. The intent of §24.102(n)(2) is to insure appraiser independence and to shield appraisers from inappropriate influence. In the case of an appraiser who is hired by an agency or a consultant, the agency or consultant may not attempt to influence or coerce the appraiser regarding valuation, or any other aspect of an appraisal, review or waiver valuation. 
29. §24.102(n)(2). What does conflict of interest mean? 
The purpose of this section is to assure the agency has a valid approved appraisal, or, if appropriate, waiver valuation, that represents the fair market value for the needed real property. It is intended to prohibit attempts to coerce the appraiser or review appraiser to meet a certain target or "pre-agreed-on" value to be reported as the approved appraised value to support a contrived determination of just compensation to be offered a property owner. To prevent this, each situation needs to be evaluated on a case-by-case basis. It is critical to prevent inappropriate influence on the valuation process that leads to, and results in, the initial offer of just compensation. To accomplish this, it is necessary for the appraiser and review appraiser's first-line supervisor to be independent of the negotiation process and not function as a negotiator. Conversely, any person functioning as a negotiator is prohibited from being the appraiser or review appraiser's first-line supervisor.
For the FHWA, "functioning as a negotiator" means initiating price negotiations with the property owner. It does not include occasional involvement in subsequent negotiations by senior level personnel. For the FHWA, "supervise or formally evaluate the performance," refers to the first-line supervisor.
When an agency has contracted, or a consultant has subcontracted, with an appraiser, review appraiser, or waiver preparer, there may not be a typical supervisory relationship. Nevertheless, the conflict of interest provision applies. The person who the contract appraiser, review appraiser, or waiver preparer is responsible to on an operational basis may not be the negotiator, or attempt to influence or coerce the appraiser, review appraiser or waiver preparer regarding valuation, or any other aspect of an appraisal, review, or waiver valuation process.
30. §24.102(n)(2). Does the conflict of interest provision preclude an upper level agency manager, director, or other agency administrative settlement official, who technically is the "supervisor" over the appraisal/appraisal review section, from negotiating a claim for an administrative settlement or appeal? 
No, as long as the person is not the individual appraiser, review appraiser or waiver valuer's first-line supervisor, or the supervisor is not the person initiating price negotiations with the property owner. There is no restriction against higher-level supervisors being involved in the later stages of negotiation.
31. §24.102(n)(2). Is this waiver, and the exception in §24.102(n)(3), related to the general waiver provision in §24.7? 
No. §24.102(n)(2) provides that a person functioning as a negotiator may not supervise or formally evaluate the performance of an appraiser or review appraiser except that, on a federally assisted project, the Federal funding agency may waive the application of this requirement to an acquiring agency if the Federal agency determines it would create a hardship for the agency. This is intended to accommodate a Federal aid recipient with a small staff, where this provision would be unworkable. §24.102(n)(3) provides that an appraiser may be permitted to act as a negotiator if the offer to acquire the property is $10,000 or less. Because of the specific language in §24.102(n), an agency can exercise the waiver described in §24.102(n)(2), or the $10,000 or under exception in §24.102(n)(3), without recourse to the general waiver provision provided for by §24.7.


Do - Inform property owners who wish to
donate property of their right to receive just
compensation AND make sure they release
the agency from its obligation to appraise
the property.

*49 CFR 24.108 & 23 CFR 710.505
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Presenter
Presentation Notes
By all means, ask property owners if they will consider donating the needed right of way from their property.  But inform them that they have the right to just compensation and an appraisal.  

The Agency is responsible for ensuring that an appraisal of the real property is obtained unless the owner releases the Agency form such obligation (in writing). 

Remember, when property is acquired through donation, exchange, or some method other than purchase, which causes the occupants to be displaced, they are entitled to relocation assistance and payments.
_________________________________________
§24.108   Donations.
An owner whose real property is being acquired may, after being fully informed by the Agency of the right to receive just compensation for such property, donate such property or any part thereof, any interest therein, or any compensation paid therefore, to the Agency as such owner shall determine. The Agency is responsible for ensuring that an appraisal of the real property is obtained unless the owner releases the Agency from such obligation, except as provided in §24.102(c)(2). 

A property owner may donate property in exchange for construction features or services. The value of the donation is limited to the fair market value of property donated less the cost of the construction features or services. If the value of the donated property exceeds the cost of the construction features or services, the difference may be eligible for a credit to the State's share of project costs.

Example JC=$1,000 – owner wants $500 worth of construction work performed (not required by project), they can donate in whole or in part the JC.  If they donate in whole $1,000, the agency may be able to use the $500 value as a credit to their share of project costs.

§710.505   Real property donations.
(a) Donations of property being acquired. A non-governmental owner whose real property is required for a Federal-aid project may donate the property to the STD. Prior to accepting the property, the owner must be informed by the agency of his/her right to receive just compensation for the property. The owner shall also be informed of his/her right to an appraisal of the property by a qualified appraiser, unless the STD determines that an appraisal is unnecessary because the valuation problem is uncomplicated and the fair market value is estimated at no more than $2500, or the State appraisal waiver limit approved by the FHWA, whichever is greater. All donations of property received prior to the approval of the NEPA document must meet environmental requirements as specified in 23 U.S.C. 323(d).
(b) Credit for donations. Donations of real property may be credited to the State's matching share of the project. Credit to the State's matching share for donated property shall be based on fair market value established on the earlier of the following: either the date on which the donation becomes effective, or the date on which equitable title to the property vests in the State. The fair market value shall not include increases or decreases in value caused by the project. Donations may be made at anytime during the development of a project. The STD shall develop sufficient documentation to indicate compliance with paragraph (a) of this section and to support the amount of credit applied. The total credit cannot exceed the State's pro-rata share under the project agreement to which it is applied.
(c) Donations and conveyances in exchange for construction features or services. A property owner may donate property in exchange for construction features or services. The value of the donation is limited to the fair market value of property donated less the cost of the construction features or services. If the value of the donated property exceeds the cost of the construction features or services, the difference may be eligible for a credit to the State's share of project costs.

Section 24.108 Non-Regulatory Supplement
APPRAISALS OF PROPERTIES TO BE DONATED AND CLAIMED AS AN INTERNAL REVENUE SERVICE (IRS) CHARITABLE DEDUCTION (49 CFR 24.108). IRS regulations require that property donations with a value of $5,000 or more be appraised by a disinterested appraiser. Acquiring agency staff appraisers are not considered by the IRS to be disinterested. Therefore, if an owner desires an appraisal on a property in excess of $5,000 for the purpose of justifying the charitable contribution to the IRS, the appraisal must be made by a fee appraiser. IRS regulations further specify that the acquiring agency may not be the sole client of such fee appraiser. The State decides who actually does the appraisal in this situation.
DATE OF VALUE OF A DONATION (49 CFR 24.108). The fair market value of a donation shall be established as of the date that the donation becomes effective, or when equitable title vests in the acquiring agency, whichever is earlier.

Uniform Act Frequently Asked Questions
13. §24.101, §24.108, and Subpart E. If property is acquired through donation, exchange, or some method other than purchase, are the occupants entitled to relocation assistance and payments for vacating the property? 
The occupants are eligible as "displaced persons" if they meet the definition of a displaced person [24.2(a)(9)].



Do - Provide lawful occupants at least 90
days advance written notice of the earliest

date they will be required to move.
*49 CFR 24.203(a)(3) & (c) & 24.204(a)

Image: financesonline.com
Image: Timdubai.com


Presenter
Presentation Notes
As soon as feasible, a person must be informed that he or she will not be required to move without at least 90 days advance written notice.

In other words, don’t be in a big rush to get people  (either owners or tenants) and things (personal property) off the property you are acquiring. The URA guarantees displacees certain rights.

The notice must be in writing and can be given at the initiation of negotiations, providing at least 90 days advance notice of the specific date possession will be required. When given at the initiation of negotiations it will include an assurance that another notice will be given at least 30 days before the property needs to be vacated. This latter date shall not be any earlier than the date provided in the initial 90-day notice.

Eligibility for benefits can be established prior to the initiation of negotiations by issuing a notice of intent to acquire to a person who will be displaced by a program or project.

An owner may not prevent authorized agency employees from notifying tenants of the benefits they may be eligible to receive under the Uniform Act.

A relocation brochure is not required; however, each displaced person must be provided a general written description of the agency's relocation program. Brochures are very effective for providing accurate general relocation information in a uniform manner. It is strongly recommended that each agency have brochures available to furnish displaced persons at the initial contact and to the public, as appropriate. (A generic version is available on our forms page.)
_____________________________________________________________
§24.203   Relocation notices.
(a) General information notice. As soon as feasible, a person scheduled to be displaced shall be furnished with a general written description of the displacing Agency's relocation program which does at least the following:
… (3) Informs the displaced person that he or she will not be required to move without at least 90 days advance written notice (see paragraph (c) of this section), and informs any person to be displaced from a dwelling that he or she cannot be required to move permanently unless at least one comparable replacement dwelling has been made available;…

(c) Ninety-day notice—
(1) General. No lawful occupant shall be required to move unless he or she has received at least 90 days advance written notice of the earliest date by which he or she may be required to move.
(2) Timing of notice. The displacing Agency may issue the notice 90 days or earlier before it expects the person to be displaced.
(3) Content of notice. The 90-day notice shall either state a specific date as the earliest date by which the occupant may be required to move, or state that the occupant will receive a further notice indicating, at least 30 days in advance, the specific date by which he or she must move. If the 90-day notice is issued before a comparable replacement dwelling is made available, the notice must state clearly that the occupant will not have to move earlier than 90 days after such a dwelling is made available. (See §24.204(a).)
(4) Urgent need. In unusual circumstances, an occupant may be required to vacate the property on less than 90 days advance written notice if the displacing Agency determines that a 90-day notice is impracticable, such as when the person's continued occupancy of the property would constitute a substantial danger to health or safety. A copy of the Agency's determination shall be included in the applicable case file.

§24.204   Availability of comparable replacement dwelling before displacement.
(a) General. No person to be displaced shall be required to move from his or her dwelling unless at least one comparable replacement dwelling (defined at §24.2 (a)(6)) has been made available to the person. When possible, three or more comparable replacement dwellings shall be made available. A comparable replacement dwelling will be considered to have been made available to a person, if:
(1) The person is informed of its location;
(2) The person has sufficient time to negotiate and enter into a purchase agreement or lease for the property; and
(3) Subject to reasonable safeguards, the person is assured of receiving the relocation assistance and acquisition payment to which the person is entitled in sufficient time to complete the purchase or lease of the property.

Appendix A to Part 24—Additional Information
Section 24.204   Availability of comparable replacement dwelling before displacement.
Section 24.204(a) General. This provision requires that no one may be required to move from a dwelling without a comparable replacement dwelling having been made available. In addition, §24.204(a) requires that, “where possible, three or more comparable replacement dwellings shall be made available.” Thus, the basic standard for the number of referrals required under this section is three. Only in situations where three comparable replacement dwellings are not available (e.g., when the local housing market does not contain three comparable dwellings) may the Agency make fewer than three referrals.

Non-Regulatory Supplement
1. DISPLACED PERSONS MUST BE FURNISHED A GENERAL WRITTEN DESCRIPTION OF THE DISPLACING AGENCY'S RELOCATION PROGRAM (49 CFR 24.203(a)). Although a relocation brochure is not required, each displaced person must be furnished a general written description of the agency's relocation program. A brochure is the most efficient and effective way to provide general relocation information. It is recommended that each displacing agency have a brochure and that a copy be furnished to each displaced person at the initial contact.
2. NINETY-DAY NOTICE AND COMPARABLE AVAILABILITY (49 CFR 24.203 (c)) A displacing agency is not required to start another 90-day period if the original comparable replacement dwelling is no longer available. The 90-day period should continue to run without interruption. However, if the original comparable replacement dwelling is no longer available, the displacing agency must assure itself that equally comparable replacement dwellings are available in the same price range. If the displacing agency finds it necessary to take action to evict the occupants, the comparable replacement dwelling or one equally comparable should be available for occupancy at the time eviction proceedings are initiated.
3. NINETY-DAY NOTICE TO ABSENTEE OWNERS (49 CFR 24.203(c)). Absentee owners of personal property are considered to be occupants of real property to be acquired and they are entitled to a 90-day notice. Any person who has possessory rights (exercises physical control over the land including the right to store personal property on the land) is a lawful occupant and is entitled to the full 90-day notice. The only exceptions are provided in 49 CFR 24.203(c)(4). The fact that the occupancy is solely for storage of personal property does not limit standing as a lawful occupant.
4. RECOMPUTATION OF REPLACEMENT HOUSING PAYMENT OFFER BASED ON NEW COMPARABLE AFTER THE EXPIRATION OF THE 90-DAY NOTICE (49 CFR 24.204(a)). The replacement housing payment offer can be recomputed whenever the comparable dwelling used to compute that replacement housing payment offer is no longer available. The agency should not recompute a replacement housing payment offer solely because the 90-day notice has expired if the displaced person has, in good faith, made a commitment or has expended significant time and effort to find replacement housing based on the original offer.
However, if the displaced person has not made a good faith effort to find replacement housing, a recomputation of the replacement housing payment offer (if warranted by current market conditions) would be appropriate after a reasonable period of time. If the recomputation results in a lower payment offer, the agency must document its support and justification for the revised offer to avoid appearing coercive.
5. RELOCATION PAYMENTS ARE NOT SUBJECT TO IRS REPORTING REQUIREMENTS (49 CFR 24.209). Relocation payments are not subject to the reporting requirements of 26 U.S.C. 6045(e) and should not be included when preparing real estate transaction information for completing IRS Form 1099-S, Proceeds From Real Estate Transactions.

Uniform Act Frequently Asked Questions
42. §24.203. How early can the agency give a 90-day notice. Does it have to be written? 
The notice must be in writing and can be given at the initiation of negotiations or later, providing at least 90 days advance notice of the specific date possession will be required. When given at the initiation of negotiations it will include an assurance that another notice will be given at least 30 days before the property needs to be vacated. This latter date shall not be any earlier than the date provided in the initial 90-day notice.
43. §24.203. Is there a requirement to give illegal aliens a 90-day notice? 
The regulation prohibits Federal participation in relocation payments or relocation advisory services to illegal aliens but does not prohibit notices. Often illegal aliens and legal residents reside together. Giving every resident, legal and illegal, the 90-day notice will assure compliance with the Uniform Act.
44. §24.203 and §24.5. Is an agency required to prepare a relocation brochure? 
A relocation brochure is not required; however, each displaced person must be provided a general written description of the agency's relocation program. Brochures are very effective for providing accurate general relocation information in a uniform manner. It is strongly recommended that each agency have brochures available to furnish displaced persons at the initial contact and to the public, as appropriate. 
The FHWA relocation brochure http://www.fhwa.dot.gov/real_estate/publications/your_rights/ is available for this purpose. Translation of relocation notices and brochures to another language may be appropriate to assist displacees in understanding their rights and benefits. Several Spanish brochures and notices can be found on HUD's website at http://portal.hud.gov/hudportal/HUD?src=/program_offices/comm_planning/library/relocation. Where translation of documents is not practical, the use of a translator is strongly encouraged.
45. §24.203(d) and §24.2(a)(9)(i)(A). Can an agency issue a notice of intent to acquire a parcel in order to establish a date of eligibility for relocation benefits prior to the initiation of negotiations? 
Yes. Eligibility for benefits can be established prior to the initiation of negotiations by issuing a notice of intent to acquire to a person who will be displaced by a program or project.
46. §24.203(b). Can an owner of a property to be acquired prevent the agency from contacting the tenants of the property? 
An owner may not prevent authorized agency employees from notifying tenants of the benefits they may be eligible to receive under the Uniform Act. The agency should advise the owner that it is better to explain to the tenants the requirements and obligations for the eligibility for benefits and to advise them there is no rush to relocate. In situations where the owner is concerned the tenants will move and there will be loss of rental income, the agency may offer to make a payment to replace lost rent for vacancies occurring due to relocation for a reasonable period of time.
47. §24.203(c). Must the agency restart the 90-day clock if the original comparable replacement dwelling has been sold? 
No. The 90-day time period continues to run without interruption. However, if the original comparable dwelling is no longer available, the agency must assure itself that equally comparable dwellings are still available in the same price range. If the agency finds it necessary to initiate eviction actions, its records must contain sufficient documentation to confirm that a comparable replacement dwelling is available for occupancy.
48. §24.204. Can the agency reduce the relocation payment offer if, after 90 days have passed, the displaced person has not acquired replacement housing and the agency locates another comparable dwelling that is available for less than the comparable used for the offer? 
Yes. If the displaced person has made little or no effort to acquire a replacement dwelling, it would be permissible, after a reasonable period of time, to reduce the offer if a less-expensive, comparable dwelling becomes available. If an agency elects to lower a payment offer, it should document the files with the rationale and make every effort to avoid acting in a coercive manner.


Do — Make sure the appraisal does not
include consideration nor allowance for
relocation assistance benefits (No
duplication of payments).

*49 CFR 24.3 & 24.103(a)(2)(i)


Presenter
Presentation Notes
The intent is to avoid situations where an item is included in the appraised value and subsequently also relocated at agency expense. To avoid this, the appraiser and the relocation agent should agree on which questionable items are to be appraised and which are to be relocated (at the time of the appraisal inspection). The personal property items included in the appraisal should be listed in the appraisal report. This should be done in all situations, whether the property is residential, commercial, or other use, where there is a question on how a particular item is to be handled.

Items of real property being appraised should identify ownership, i.e., tenant-owned or lessor-owned, if applicable. The relocation advisory services interview with business owners should address and resolve these issues (at the time of the appraisal inspection).

The use of a personalty/realty report is important and currently available on the RES website, we are working to add them as LPA generic forms.

If you buy it in acquisition, you cannot also pay to move it

Use caution on salvaged items where there is also relocation.
_____________________________________________
§24.3   No duplication of payments.
No person shall receive any payment under this part if that person receives a payment under Federal, State, local law, or insurance proceeds which is determined by the Agency to have the same purpose and effect as such payment under this part. (See appendix A, §24.3). 
 
§24.103   Criteria for appraisals.
(a) Appraisal requirements…
(2) The Agency has the responsibility to assure that the appraisals it obtains are relevant to its program needs, reflect established and commonly accepted Federal and federally-assisted program appraisal practice, and as a minimum, complies with the definition of appraisal in §24.2(a)(3) and the five following requirements: (See appendix A, §§24.103 and 24.103(a).)
(i) An adequate description of the physical characteristics of the property being appraised (and, in the case of a partial acquisition, an adequate description of the remaining property), including items identified as personal property, a statement of the known and observed encumbrances, if any, title information, location, zoning, present use, an analysis of highest and best use, and at least a 5-year sales history of the property. (See appendix A, §24.103(a)(1).)

Appendix A to Part 24—Additional Information
Section 24.3 No Duplication of Payments. This section prohibits an Agency from making a payment to a person under these regulations that would duplicate another payment the person receives under Federal, State, or local law. The Agency is not required to conduct an exhaustive search for such other payments; it is only required to avoid creating a duplication based on the Agency's knowledge at the time a payment is computed. 

Uniform Act Frequently Asked Questions
36. §24.103(a)(2)(i) and appendix §24.103(a)(1). Does the requirement to include items identified as personal property and real property, as part of an adequate description of the property being appraised, require the appraiser and relocation agent to prepare lists of both real and personal property for residential and commercial property? 
The intent of this provision is to avoid situations where an item is included in the appraised value and subsequently also relocated at agency expense. To avoid this, the appraiser and the relocation agent should agree on which questionable items are to be appraised and which are to be relocated. The personal property items included in the appraisal should be listed in the appraisal report. This should be done in all situations, whether the property is residential, commercial, or other use, where there is a question how a particular item is to be handled. 
Items of real property being appraised should identify ownership, i.e., tenant-owned or lessor-owned, if applicable. The relocation advisory services interview with business owners should address and resolve these issues.



Do — Keep a written log of right of way
activities to show compliance with the
Uniform Act.

*49 CFR 24.9 & LAG 25.15
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Presentation Notes
“The Agency must maintain adequate records of its acquisition and displacement (relocation) activities in sufficient detail to demonstrate compliance with this part (49 CFR Part 24).”

If it isn’t documented in writing, it didn’t happen!

Remember the person performing the certification review has no information about the project, and the contents of the file are all they have to determine if the acquisition was performed in compliance.

A billing diary (worked on parcel) is not sufficient for a certification review.

An agent’s acquisition (or relocation) diary is critical to the agency’s records.
Date each entry
Summarize each contact
Indicate who made each diary entry
Name and identify each person involved in the contact
What kind of contact was it:  a telephone call or a personal meeting? Where did it occur?

Be specific: simply stating in the diary that “discussions were held” is in no way helpful
What questions were asked during the conversation? 
What answers were supplied?
Avoid extraneous information—stick to the facts as they relate to your negotiations

Lastly, ALL persons who participate in a given set of negotiations must maintain a diary, whether another agent, a supervisor, a manager, an agency’s attorney or an elected official.
________________________________________
§24.9   Recordkeeping and reports.
(a) Records. The Agency shall maintain adequate records of its acquisition and displacement activities in sufficient detail to demonstrate compliance with this part. These records shall be retained for at least 3 years after each owner of a property and each person displaced from the property receives the final payment to which he or she is entitled under this part, or in accordance with the applicable regulations of the Federal funding Agency, whichever is later.
(b) Confidentiality of records. Records maintained by an Agency in accordance with this part are confidential regarding their use as public information, unless applicable law provides otherwise.
(c) Reports. The Agency shall submit a report of its real property acquisition and displacement activities under this part if required by the Federal Agency funding the project. A report will not be required more frequently than every 3 years, or as the Uniform Act provides, unless the Federal funding Agency shows good cause. The report shall be prepared and submitted using the format contained in appendix B of this part. 

Uniform Act Frequently Asked Questions
49. §24.205. How does a Federal funding agency insure that an agency is engaged in relocation planning and providing the advisory services described in this section? How does an agency demonstrate compliance? 
The regulations do not prescribe any particular form of monitoring or recordkeeping. §24.4(b) requires that Federal agencies shall monitor compliance with the regulation, and, if necessary, apply sanctions in accordance with applicable program regulations. Compliance with all aspects of the Uniform Act should be part of a Federal agency's overall program management and oversight functions. §24.9 requires that agencies maintain adequate records in sufficient detail to demonstrate compliance.


Do — Make correct payments to property

owners.
*23 CFR 1.9(a) and 1.3
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Presentation Notes
FHWA is prohibited from participating in any costs an agency incurs that does not conform to applicable federal and state laws.

Eg. moving marijuana (not federally legal).  The agency can pay (legal in WA), but FHWA won’t participate.
______________________________________
§1.9   Limitation on Federal participation.
(a) Federal-aid funds shall not participate in any cost which is not incurred in conformity with applicable Federal and State law, the regulations in this title, and policies and procedures prescribed by the Administrator. Federal funds shall not be paid on account of any cost incurred prior to authorization by the Administrator to the State highway department to proceed with the project or part thereof involving such cost.
 



Do — Ensure your project can be certified

prior to construction.
23 CFR 635.309 & LAG 25.13

Certified
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Presentation Notes
Prior to advertising for construction bids for a project, the acquiring agency must prepare a R/W certification.  The R/W certification states that:
“sufficient” property rights needed for the construction, operation & maintenance of the project have been obtained;
the property is clear of any utilities and structures which must be moved;
persons, businesses and personal property displaced by the project have been relocated; and
the agency has complied with Uniform Act requirements & the project is ready for construction.

If structures, utilities, personal property, occupants or other impediments to construction are present on the property to be acquired, they must be cleared before construction may begin.

An important aspect of clearing the property is the relocation of occupants.  As a rule, occupants must be relocated before bids for construction of the project may be advertised.

Don’t expect to incorporate non-URA compliant parcels into your project!

PART 635—CONSTRUCTION AND MAINTENANCE
§635.309   Authorization.
Authorization to advertise the physical construction for bids or to proceed with force account construction thereof shall normally be issued as soon as, but not until, all of the following conditions have been met:
(a) The plans, specifications, and estimates (PS&E) therefor have been approved.
(b) A statement is received from the State, either separately or combined with the information required by §635.309(c), that either all right-of-way clearance, utility, and railroad work has been completed or that all necessary arrangements have been made for it to be undertaken and completed as required for proper coordination with the physical construction schedules. Where it is determined that the completion of such work in advance of the highway construction is not feasible or practical due to economy, special operational problems and the like, there shall be appropriate notification provided in the bid proposals identifying the right-of-way clearance, utility, and railroad work which is to be underway concurrently with the highway construction.
(c) A statement is received from the State certifying that all individuals and families have been relocated to decent, safe and sanitary housing or the State has made available to relocatees adequate replacement housing in accordance with the provisions of the current Federal Highway Administration (FHWA) directive(s) covering the administration of the Highway Relocation Assistance Program and that one of the following has application:
(1) All necessary rights-of-way, including control of access rights when pertinent, have been acquired including legal and physical possession. Trial or appeal of cases may be pending in court but legal possession has been obtained. There may be some improvements remaining on the right-of-way but all occupants have vacated the lands and improvements and the State has physical possession and the right to remove, salvage, or demolish these improvements and enter on all land.
(2) Although all necessary rights-of-way have not been fully acquired, the right to occupy and to use all rights-of-way required for the proper execution of the project has been acquired. Trial or appeal of some parcels may be pending in court and on other parcels full legal possession has not been obtained but right of entry has been obtained, the occupants of all lands and improvements have vacated and the State has physical possession and right to remove, salvage, or demolish these improvements.
(3) The acquisition or right of occupancy and use of a few remaining parcels is not complete, but all occupants of the residences on such parcels have had replacement housing made available to them in accordance with 49 CFR 24.204. The State may request authorization on this basis only in very unusual circumstances. This exception must never become the rule. Under these circumstances, advertisement for bids or force-account work may be authorized if FHWA finds that it will be in the public interest. The physical construction may then also proceed, but the State shall ensure that occupants of residences, businesses, farms, or non-profit organizations who have not yet moved from the right-of-way are protected against unnecessary inconvenience and disproportionate injury or any action coercive in nature. When the State requests authorization to advertise for bids and to proceed with physical construction where acquisition or right of occupancy and use of a few parcels has not been obtained, full explanation and reasons therefor including identification of each such parcel will be set forth in the State's request along with a realistic date when physical occupancy and use is anticipated as well as substantiation that such date is realistic. Appropriate notification shall be provided in the bid proposals identifying all locations where right of occupancy and use has not been obtained.
(d) The State transportation department in accord with 23 CFR 771.111(h), has submitted public hearing transcripts, certifications and reports pursuant to 23 U.S.C. 128.
(e) An affirmative finding of cost effectiveness or that an emergency exists has been made as required by 23 U.S.C. 112, when construction by some method other than contract based on competitive bidding is contemplated.
(f) Minimum wage rates determined by the Department of Labor in accordance with the provisions of 23 U.S.C. 113, are in effect and will not expire before the end of the period within which it can reasonably be expected that the contract will be awarded.
(g) A statement has been received that right-of-way has been acquired or will be acquired in accordance with the current FHWA directive(s) covering the acquisition of real property or that acquisition of right-of-way is not required.
(h) A statement has been received that the steps relative to relocation advisory assistance and payments as required by the current FHWA directive(s) covering the administration of the Highway Relocation Assistance Program have been taken, or that they are not required.
(i) The FHWA Division Administrator has determined that appropriate measures have been included in the PS&E in keeping with approved guidelines, for minimizing possible soil erosion and water pollution as a result of highway construction operations.
(j) The FHWA Division Administrator has determined that requirements of 23 CFR part 771 have been fulfilled and appropriate measures have been included in the PS&E to ensure that conditions and commitments made in the development of the project to mitigate environmental harm will be met.
(k) Where utility facilities are to use and occupy the right-of-way, the State has demonstrated to the satisfaction of the FHWA Division Administrator that the provisions of 23 CFR 645.119(b) have been fulfilled.
(l) The FHWA Division Administrator has verified the fact that adequate replacement housing is in place and has been made available to all affected persons.
(m) Where applicable, areawide agency review has been accomplished as required by 42 U.S.C. 3334 and 4231 through 4233.
(n) The FHWA Division Administrator has determined that the PS&E provide for the erection of only those information signs and traffic control devices that conform to the standards developed by the Secretary of Transportation or mandates of Federal law and do not include promotional or other informational signs regarding such matters as identification of public officials, contractors, organizational affiliations, and related logos and symbols.
(o) The FHWA Division Administrator has determined that, where applicable, provisions are included in the PS&E that require the erection of funding source signs, for the life of the construction project, in accordance with section 154 of the Surface Transportation and Uniform Relocation Assistance Act of 1987.
(p) In the case of a design-build project, the following certification requirements apply: 
(1) The FHWA's project authorization for final design and physical construction will not be issued until the following conditions have been met:
(i) All projects must conform with the statewide and metropolitan transportation planning requirements (23 CFR part 450). 
(ii) All projects in air quality nonattainment and maintenance areas must meet all transportation conformity requirements (40 CFR parts 51 and 93). 
(iii) The NEPA review process has been concluded. (See 23 CFR 636.109). 
(iv) The Request for Proposals document has been approved. 
(v) A statement is received from the STD that either all right-of-way, utility, and railroad work has been completed or that all necessary arrangements will be made for the completion of right of way, utility, and railroad work. 
(vi) If the STD elects to include right-of-way, utility, and/or railroad services as part of the design-builder's scope of work, then the Request for Proposals document must include: 
(A) A statement concerning scope and current status of the required services, and 
(B) A statement which requires compliance with the Uniform Relocation and Real Property Acquisition Policies Act of 1970, as amended, and 23 CFR part 710. 
(2) During a conformity lapse, a design-build project (including right-of-way acquisition activities) may continue if, prior to the conformity lapse, the NEPA process was completed and the project has not changed significantly in design scope, the FHWA authorized the design-build project and the project met transportation conformity requirements (40 CFR parts 51 and 93). 
(3) Changes to the design-build project concept and scope may require a modification of the transportation plan and transportation improvement program. The project sponsor must comply with the metropolitan and statewide transportation planning requirements in 23 CFR part 450 and the transportation conformity requirements (40 CFR parts 51 and 93) in air quality nonattainment and maintenance areas, and provide appropriate approval notification to the design-builder for such changes.



Finally, do — Leave adequate time in your
project schedule so your agency has enough

time to acquire the right of way.
*Appendix A to Part 24 - 24.102(f)
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Presenter
Presentation Notes
Your project has suffered a couple of unavoidable delays. Now you want to make up for lost time. 

“Oh, well. The right of way staff will just have to work faster.”

Regardless of project time pressures, property owners must be afforded reasonable time for analysis, research and development, and compilation of a response, including perhaps getting an appraisal (30 days minimum).

Do not attempt to advance your project schedule by condensing the right of way phase of your projects!
____________________________________________
Appendix A to Part 24—Additional Information
Section 24.102(f) Basic negotiation procedures. …
In some jurisdictions, there is pressure to initiate formal eminent domain procedures at the earliest opportunity because completing the eminent domain process, including gaining possession of the needed real property, is very time consuming. These provisions are not intended to restrict this practice, so long as it does not interfere with the reasonable time that must be provided for negotiations, described above, and the Agencies adhere to the Uniform Act ban on coercive action (section 301(7) of the Uniform Act).
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