Appendix H: Tribal Agreements

*  Programmatic Agreement between FHWA, WSDOT and the Confederuted Tribes of the
Umatilla Indion Reservation

*  Memorandum of Agreement betweon FHWA, WSDOT NW Region and the Lummi Nation
on natural resources consultation
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PROGRAMMATIC MEMORANDUM OF AGREEMENT

Among the
FEDERAL HIGHWAY ADMINSTRATION WASIIINGTON DIVISION,

THE WASHINGTON STATE DEPARTMENT OF TRANSPORTATION,
SOUTH CENTRAL REGION

and
THE CONFEDERATED TRIBES OF THE UMATILILA INDIAN RESERVATION
for

COORDINATION and CONSULTATION ON STATE TRANSPORTATION
ACTIVITIES .

WIERRAS, the Foderal Highway Administrstion Washingtan Division (FHWA) and the
‘Nashington Stule Deparument of Transportation, South Central Region (WSDOT SCR)
raeognize that the Confedentod Tribes of the Umatilla indiati Ressrvation (CTUIR) considers its
culiurul harilage and costoniary use Jocations as invalushle and critical 10 the prescrvation of fts
treaty rights, enltundl beritage, natoral resonroe interests, and pursuit of traditional life ways for
gocsont and fture genemiionas and

WITERFAS, (he CTUIR is o soverelgn government having on intorost in the preservalion and
protection of its treaty righls and cultural heritage both within the beandanics of the Umatilia
Tndion Reservstion and within (he CTUIR"s lands coded by the Treaty of 1855, 12 Stat. 945 (5o
Appandix A = Ceded Lands 6f the Confederited Tribes of the Umatilla Indian Reservation

Mherchailer “CTUIR ceded lands™]); and

WHERRAS, the FLIWA, 25 an ugency ol the Usiied Statos acknowledges its trust
obligations 1o the CTULR am that it i the inlention of the FIIWA © uss this Agreement as e
meang {6 carvy out its trust obligations to the CTUIR; ond

WHEMEAS, the FIIWA throogl: the WSDOT SCR, iz responsible for camplisnes with foderal
and stais laws and regulstions to addiess impacis 1o nstural and cultural resources that all pariics

huve collective intorests in protecting. Under this aiseement special atention will be given to the
FHUWA and the WEDOT responmbility wnder Section 106 of 1he Natioaal Historic Proservation

Act of 1966, us amendod {16 U5.C. 470 ot weg ); and

WHEREAS, the F1IWA und (hy WSDOT SCR recogmize (hat csnuin undertakings take pluse
withie the CTUIX ceded lande, and may bave an effect upon historic properties {ncluded in or
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cligihie for inciusion in the National Register of Tlistosic Places, and propertien (hal contain
Native American burials that require compliance with the Native American Gravos Protcction
and Repatriation Act (" NAGPRA," 25 11.8.C. 3001 et seq.) and its regulations (43 CFR Dart 10);
and

WIIRREAS, the WSDOT nisy cnter inlo intcegovernmuenial agreoments pursuant to RCW 39.34,
ROW 4704070, and WSDOT Centenmisl Aecord Plan, 2003; and

WIHRREAS, Ou December 9, 20104, the Stato of Wishingion wnd the Confodermed Tribes ofthe
Umatilla fndian Roscrvation signed an Accord recognizing and respecting each others
soveroignty, as woll 18 asknowlodging e govemment-to-government relatianship, in erder fo
adifress fsnce of mutial concemns: snd

WHERFKAS, the Board of Trustecs hes the authority to negotiate and entor into agreemerits with
stare and federal government agencios (o protect CTUIR Treaty and sstutory rights and Tridal
resowrcos pursvant 1o Artiste V1, §1 of the CTUIR Constitution; and

WHRREAS, rospectfil of ench othor’s legitimate values and goals, the FHWA, the WSDOT
SCR, and the CTUIR agres 1o establinh and mainlain 2 relationship hased on open dialog, mutual
respeet, il casly soordination. The oversl! purposs of this agroement is (o create o consultation
process that sllows fir the oppoctunity for tribal inpiit on sctiona by the FHWA and WSDOT
SUR (hercimaller “lond agencies™ and 10 cooperatively work together 1o implement the Natiooal
Historie Prosorvation Act (N1IPA) snd other issues of mumal concern. The goal of (his dislog is
1o allow the lced agencies 1o vac this inpul to identify impacts to the social, culturel, natnnal, and
cesnomiscavironments and seck opportunitics fo avoid and minimize thase impacts, or lo
preseeve or enhanco the regounce when possible prior to undertaking an sction; and

WHEREAS, the process outhined in this agreement will fcilitute communication between the

LA 4

partica for the purposs of constlting un actioas, which may affect the aforeracntioned resources -

and other interests of all partics; (WSDOT Consultation Excoutive Onlee B1025.00, 2/19/03);

NOW TUERFORE, the FHWA, the WSDOT SCR, snd the CTUIR do hereby agres o the
foliowing consuliation prozess for [xdernl-ald highway transponutioa projects in Washingien
Sinte, and the following coardination af uon-federsl activitios so thar the WSDOT program can

bo prosaitod and undersicod by all parties in its entirsiy:
L Cousaltutlon under See. 106 of the NUPA of 1966

n. The /1WA has a responsibility to ensure Govenment-to-Covernment consultation
oconts as per 36 CFR 800,

5, Pursaant to 36 CFR 500.2 (c)(4) and the procsss outlined in the letter of May 4, 2001

from FITWA 1o WSDOT the FEWA has delegated ths formal initiation-of-
enmsulistion tmdor the NHPA on individoal projects 10 WEDOT.
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¢ Consullation includes the dircet participation of the parties in all phases of an
upderiaking (hat haa (ke potential 10 affect historic properties ned suliurl resources
protocted by trenty and applicable stututes, Consultation shall be inftiated ut the
aarlivst stage possible and should continue from (he plasning slage. through scoping,
design, construction, oparation and into maintenance us it appropriste bused on the
contoxt and the intensity of the acilvity.

2. Coordination of activities

8. Recogniing the roles 30d rosponsihilities of each party, the purties will discues
current and fulurs programs, projoets, and other aelivitics as curly as puasible and aa
ofien as necassary to mainiain the spleitand intent of this agrasment,

b In discussing the WIDOT SCR program, an apportunity mey aelse to identify snd
sddress imkiown umpasts and/or polential partncring opportunilies 1o imore
sffectively mansge cultural, cconomic, natural and other resources more effectively,

3, Points ol Contact

#. The peintof contact for cach party shall serve as the cenfral resonree nader this
aprecinent with the responsibility for internal coonlination of activities parformed
under this progmmmatic agreement.

b. The Environmentsl Prigram Manager, or a persim designnted by the FHWA Division
Adminlsirstot, wifl bw the FHWA responsible ofTicial for the purpose of consulting
with the WEDOY sl the CTUR.

¢ WSDOT SCR Tribe! Coontinmor, SCR Environmantal Menager, or somcanc
dasignated by the WSDOT SCR Administrator shall be the responsible official for the
purpess of consultiuyg and coontination witk the CTUTR.

il. 'The Chalr of the Boord of Trusices or somoono designated by the Chair of the Board
of Trustocy shall be the responuible Tribal govemment officiel for the purpose of
conruling and coardination. Further, all wnllen comamynicarions must slso be
directed to the Chair of tho Culturn] Resources Committee and the Program Manager
of the Culural Resources Protoction Program.

e Either the CTUIR or the WSDOT SCR staff may contict tha WSDOT Tribal Tdeison
Ofice -HQ - for inclusion in commumeations 25 nocessaTy,

. Fach Puny shall notify the other parties in writing whea the poinl of contact changes.
Such changes shall not require amendment of this agreement,
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4. Loeation af the undertaking:

W:-Mﬂllwﬂlmhﬁhmﬂuﬂﬂwﬂﬂnhﬁm&dﬂmm
ihe State of Washingsan that potentially aifect historic sad/or traditional cultural

properties.
5. The FITWA and WSDOT areas of joint respansibility:

Thwmlipmpunafmh.pmambmmm-mmmmpmdmdmru
ﬂwoppnmmi!}rﬁ:tn{&ﬂin;iMMmhmhymlﬂdlmmmwsﬁvdym
up&n:miwh'mthnmmtmdnmmﬂrmdmm

a The FHWA and the WSDOT SCR agree to invite the CTUIR to ansad biannusl
mm&pﬁuﬂ:mmwiﬁcmh;nhﬂmlmnrmmm
parties as woll ns proposals for fature projects. The WSDOT SCR will provide an
opporunity for the CTUIR to review praject defizitions and environmontal
summaries early in the praject-soping phase. Tribal puddonce ani concems will be
nolod and become pant of the underiaking file of rocord with copics being forwarded
i the approprisis of contacl as identified in the agresment. The WSDOT SCR
will nolify e Tribal BEmployment Rights Office (TERO) as fuderal-aid

liglyway projocts are being planncd.

b, To enyurc the CTUIR's participation in all pheses of an ondertaking, (scoping, dasign,
construelion, operation and malmenance, 2s sppropriste) as wall &3 an opportunity for
e CTUIR 1o provide inpat on non-federal activities, the WSDOT SCR shall consult
with the CTUIR al the carliest possible point in the planaing process. For indivisual
projects that require a Section 106 review, the WSDOT SCR commits to continuing
consultation thraugh project devalopment and constriction phases. The FHIWA, the
WSDOT SCR, ar the CTUIR may request a consulistion mucting at any, or muitiple
polnts within the devclopment of sty project or program.

e. The WSDOT SCR shall provide (he CTUIR with written natification 1o inelude: 8
description of the proposed project or program, the location of the projeet or progam
dmnmﬂhnﬂuﬂmmm&m;mm
iy}, snd tho names of staie endfor consultant comacts. I7other concoms were
digeussad during the consulintion and coordination of spesific project or progms,
then these imes muy be the mubject of conserquent communication.

4 The FHWA and the WSDOT coimmil 10 as open communication process that
mntntaing the spirit of this sgreement and that of Govenment-to-Government
conyultation. Therefore communication, coordination, aad education fhrough
information sharing will be key in inplemoating this programmatic agreement. Since
the WSDOT SCR is the tronsportation projoct proponant, the WSDOT SCR
responsible ofTiclal will be load in thix process and will ensure that it is effectivoily
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occuming WSDIOT SCR will cstablish and implement direst commiunication with
ihe CTUIR TERO.

¢ The FHWA and the WSDOT SCR will respest the nesd [or diseration with regand to
ssiitive cultural andor ireditional resources. nformation regarding hislornic
proncrtics and/or traditional sud cultural resources shall be protected from ralcase

under applicahlo lows,
6. The CTUIR Responsibility.

& The CTUIR comunits lo paricipating in project roview meetings and shaning
informalion. questions, snd concems aboot the WSNOT SCR project actions so that
the WSDOT can sdequatsly prepars to sddress these concens in » prosctive nsnnes.
Within 30 dnys of reecipt of wrilten noties (us defined in 3 (c) of this agreemant), the
CTUIR shall advige the WSDOT SCR of any concerns they may have with the
project. The potification will document the cxistenca or reasansble expoctation of
cullural rosources st the propesod develapment sise. 1f the CTUIR determings it has
o concemns with the project, program, of types of activities, it will notify the FHWA
snd/or the WSDOT in writing. 1 tho CTUIR chooses rot to notily the FHWA or tie
WSDOT SCR, the WSDOT SCR will procoed with (ho projoct sfler 30 days.

7. All Parties Joint Responsibility:

A This agreenent iy expooted o be dynumic and capable of ovelving along wilh the
relationship it is intended 10 build. The agreement i3 expected to provide the
framework for partncrship opporiunitics betwoen o panties during the current
progmm development and into the fitum

b. In the cvent that the CTUIR notifies the FHWA and/er the WSDOT SCR that they
hive concerms with sy proposed project, the CTUIR may cither adidress the concem
with WSDOT SCR or request (hat the pariies convons a project worl: group
consisting of a representulive from the FITWA, the WSDOT SCR, and the CTUIR 10
addross identiflod conccrns, All partics will enderver 1o conduct the first meeting of
the prajoct wark yroup within 30 cal=ndar deys, o &3 3000 as passible in arder to
tomnlole 2 preliminary asscssment of the culturs] or other idemified resource and
nddress the soncerns.

e The FHWA, the WEDOT and the CTUNR will attampt to work in harmony to identify
and resalve ssves. Should any party or assigned pastizipant encounter difficultics fn
80 Joing Ihe projest work group will be so advised and afferdad an opponunily to
sook aremedy. The WSDOT HQ Tribal Lisison 0Tee is avadlable to facilitale
communicallons il ateeisary.
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4 The CTUTR may wigh to provids an oppertunity for WSDOT operational mafTio
participats in caltural resourcos sensitivity training. In turn WSDOT smaff working in
the field dusty their nonual course o duty will attempt 1o identify culineal resources
ifinadvericntly disoversd, and aid in the prutection of cullural resources il they
observe individuals or netivities thal would lesi 1o the destruction or desceration of

potential cultum! resourcs locations.

5. Inadverteat Discoveries

g Digcovery of Homan Hemains.
In thie event that liuman resmaing arc iaadyertently discovered, the CTUIR Policies and

Procedures Manual for the Handling of Ancegtral Human Remsins will be
implomemed. (Ses Atlschod — Appenilix B) This means that excavations will be
iopped tnumediarely in the arca o the discovesy, the discovery will be securcd, and
consultation betwesn (he WSDOT SCR, the CTUIR, the Waskington Office of
Archacology and [listoric Preservation / Washington State Historic Preservation
Officzr, the FHWA, the Army Comps of Engineers (if on Coms land or permitiad by
the Comps) will begie imunediately. Notification of Washington Stais Folice and
appmprlnhmdhlmﬂuu[wmuﬁuﬂﬁﬂhhﬁmmﬁumqwby
T,

b. Discovery of an Archeenloglenl Site:

In the event that a previously unllemified archacological site is insdvenently
discoversd, (he WSDOT SCR Standend Spesification for Archeological Cultural
Tnadvertant Discovery will be implemented. (Sce Aunched — Appendix C) This
mecans that excavations will be stopped fmmodintely in the arce of the discovery, the
iisoovery will be seeured, snd consultation beiwsea the WSDOT SCR, the FHWA,
the CTUTR, the Washingion Office of Archaeology and Historic Prescrvation /
Washingion Stats Historie Presecvatinn Officer, snd the Anny Corpa of Engincers (il
on Corps Jand of posmnitted by the Corpa) will begin immedimely. Ifa coasuliation
results in a delermiimtion thal & sile has bocn cocountorcd; @ preservation of
niitigation plan will bo drwn op as soon a3 possible. This pla will be sent lor
cenarrence fo the Washington State Historic Presorvation Officer.

9, Period of Performanece:

The conditlons of this Progremmatic Agresmani shall bo in place witil amended or
terminated by agreement of any of the gignatory partics.

10. Terms and Conditlons:

o Nothing in this Programmntie Agreement limits, waives, or expamls the soversign
immnity, jurisdiction, regulatory asthority, or any other right or responsinility of any

party.
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b. 1fa signalary of the grecment determines that the fems o[ the agrecnict canniot be
uml.nrthlnhanl:inmumhmhnqumunnhlw.lhﬂim
will resqucst (hat the saesulting partics considor an smendment or addesdum. The
amendmaont or addendin will addrsss changes or motlifications 30 that the 1erms of
the agreement and the requircsncnts of (he lew can be mot.

¢ Amendmunts, supplements, of sevisians to this Programmatic Agresmont mnay bo
proposed and shall beeome eoctive upan formal approval of pll parties to this
agrocmenl

. Any signalory lo this agresment may suspend it by providiag wrilien natification 1o
the other partics. Conatitation will oocur to resolve issues for re-implementation of

ihe agreemant gpen the writon potification.

¢ Nothing in this Programmalic Agreament is fotaoded, nor shall b copstrusd, o fimi,
resiriet, or olherwise impair any right reserved by the CTUIR puracont to its Treaty of
1855, or any fight of the CTUTR pursuant to spplicabls federal or mate law,

11, Othor Agrocments not procluded:

Tha intent of this Proprammatic Agreement is 10 act as g0 umbrelin agreament defining
hew the FIIWA, the WSDOT SCR, and the CTUTR will coordinate, cominunicate snd
consult on & wil'e raoge of issuos sternming from the various pleming, design,
conatruction, and maintgnance activitics contained within WSDOT SCR operulions and

PIOgram:s.

It is not intendded that this agrecment be contlingent on other agreanciits, howover, ifit is
detvrnined that i is desirabls 1o develop agrocmants (o sddness xpocilic areas af interest,
tlils Programmatic Agredmenl is no! [otended to preclude such agrecmonts.

12 Dispute resolution:

Should uny party 1o this Programmatic Agroamedt object within 30 days to any
docamentation rubmitied or setians propossd puretant 1o this PA, FHWA will cnsure
\hat the WSDO'T SCR consulis wilh the objecting party 1o resalve the objeciion. Ifthe
carnet bs resotved, the FHWA will al (he very least comply with 36 CFR 8004
36 CFR B00.6, 1 oeder to moct it Soction 106 respansibulities for the
undarisking. The FIIWA and the WSDOT SCR's responsibility to comply with the
ions of thiz PA for all otber projects that are not subjeet to (he dispute will remain

unehianged

PHWAWEOTSCRACTUIR PAIOA. Mareh 2003 )
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When requested by any inercsted person, the Advisory Cooncil ea Historie Preservation
will coview any findings or determinations undes this PA. The provisions of 36 CFR B00

on Public Requests to the Comell will apply.

Exeeution and implementation of this PA it in furtherance of the FHWA Section 106
responsibilitics for the WSDOT SCR undertakings involying the CTUTR ceded lands
wilhit Washington State.

Foderal lighway Administration Washingtun Division

03 /os/os
Date

o

Diaic! M. Mathis
Division Administrator

Washlagion State Department of Transporiation

PN, o VY

D Whitchouse, P.2.
Soittl Central Region Adminisiaior

Confederated Tribes of the Umatilla Indian Reservation

i . 2lofes.

Chairman, Baard of Trustoos
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THE CONFEDERATED TRIBES OF THE UMATILLA INDIAN RESERVATION
POLICY AND PROCEDURE MANLAL

FOR

{TE REPATRIATION OF ANCESTRAL HUMAN REMAINS

AND FUNERARY QBIECTS

May 19, 1523
frevived July 6, 1994)
{revised Septomber 14, 2004)

FIPW AWSDOTBOWCTUTR PMOA - 12-]-2004 Appendix B
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INTROPUCTION

(i Novewnber 16, 1990, President George Bush signed into law P.L. 101-601, the Native Antcrican
Grves Proseerion onid Repateiarion Aot (NAGPRA).

The NAGPRA roquires all edesal sgencies, sll Muscoms which recgive Fedeml funding ond
Universitics to conduec! summancs md inveatonics Tor the purpose of :dentifying all Nalive
mnummmmmmmummmmmmmw
dmmmnhihnmnpmaﬂmmrmﬁMMMMlmﬂm
Tribes for repatriafion

The NAGIRA also requires thit these summaries and inventorics be cooducted in consultation
will Indisn Tribes The Confodemted Tribos of the Umatilla Indian Reservation (CTUIR) have
cominclod previous repatriation activitier.  Since the passuge of the NAGERA, the CTUIR have
dmmﬁmmmmwmmmpmuumnmmﬁrndﬂ,
financinl, lewal and sdministeative throuts 1o the CTUIR.

Tho historical frct thid the CTUTR have nover had & tadition of wm-earthing snecstral hunan
mmhumd.mudwndnlnhlwdpmhlwmm&ncmmufh

giids the Doard of Trusices in the process
mumuﬂ.hwummmumpwumwmmm
Mpﬂduhwbmdthyﬂwﬂmﬂdtmmhmhhmm&s
mhmmmmmwmmmﬁ-m

Indinn, Exkirao, Alout, and Native Hawsiians, inchding but not imited (o access fo sit=s, use and
mhufﬂ%ﬂ.ﬂk-ﬁﬂnbwﬂpwwﬂmﬂﬂﬁf
11 iz the: potiey ofthe CTUTR to support this sct

I THIALPOISCY- ACCESSTO SACKED SITES

‘the Boanl of Trimtees slull take such uctions s {{ dooms noccssary 10 ensure that Tribal membars
arc granioil acccss 1o saered siles,

Palicy s Proccdunes Manual for G Repaisistion of Ascesin) Human Remsins xad Fanceary Objcc

Yoge |
PIVA/WADOTSCACTUIR MOA - March 3001 Appeadix B
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Oyregon Revised Stawes 97.740 through 97.760 provide for the protection of Indisn gruves. 1 is
fhie policy of the CTUIR to support cnforcomant of thin siniute. ORS 97.750 provides:

(a)  If such sction 18 necomany to proteal the buxdal from imminem destruction, apd upon prior
notification to the Stete [Histonic Prossrvation Oflice und 10 the appropriste Indian tribe
the vicinity of the intended action, « professional srchieologist may cxcavale a Native
Indian eaim or grove and remove resource objoots and human remains for subsequent re-
interment under the supervision of the Indian tribes,

()  Excopt as provided in subseclion (1) of this section, any proposed excavaiion by »
professional archacologist of = Native Indian caim or grave shall be initiatod only aficr prior
written notification to the Swutc Ilstonc Preservation Oflice snd wilh (e prior wriken
consent of the approprinte Indian mibe in the vicinlly of the intended ectioe.  Failure of a
tribe 10 respoml to a request for permission wilhin 30 days of its madling shall be doamed
consont. Al resourco objects asd human remoing removed during such an excavation shall,
following ecienlific study, be re-interrod ot the archucelogist's expense under the supervision
of the lndien tabe.

(&)  Iuorder 1o delermine the oppropriate Indian tribe under this soction and ORS 97.745,
professional archucolegist or other person shall consult with the Commission on Indian
Services which shall designate the appropriate tibe”

(d) It is the inlent of this Palicy and Prooslore Matial (o provide & mechanism for
expaditiously determining whather or pot wrillen consent for &n excovation shall be given
purseant 10 ORS 97.750(2).

nmhmu cxcavalo pursnt to ORS 97,750 shall be presentod (o the Cultim]
{U&Fﬂﬂthuﬂqnm.ﬂufmkm{DNR}ﬁrh

Respurcos Proteslion
CTUIR. 'The CRPP shall direét and coordinate spproprinic einployees and, or
mmmnFNMHMH of the matter and ko

mmwuﬂn;ﬂnﬂw upt io gt coneent to the txcavalion, and iF consent is gpranied, who il
any entidittons should be imposed on the exeavation. Such condilions shall include the option of
the CTULR 1o paeform Ge exzavation in full or in part and any other survey er prolintnary weork in
full oz in part, under contract with rhe requesting party.

Pollsy st Protedares Maraal for the Repairiation of Ancoilsal 1irsn Rt b and Poncrey Objosis

tage 2
MIWAWSDOTSCRTTUIR MOA - Mazch 2005 Appendix B
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The Notive American Graves Irotoction end Repatration Act (MAGPRA) providen for the
pmtoction of Native Americka graves and for the retury ond repatristion of human reinaing,
nwockitad md unnssochil fimsrury objects, sacred objocts and objccts of cultural patrimony. s
ike polley of the CTUTR to support the enforeoment, implementation and sdministrmtion of the
NAGPRA. Specific CTUR policies regarding tic NAGPRA are 25 follows:

fal

L)

(c}

(d)

M

The Culurul Resourccs Commibmion of the CTUTR is vested with the suthority o
sdminister the provisions of the NAGPRA. The Culural Resowrees Cammissian shall
adoninister NAGPRA relnted kssucs using ihe NAGPRA and the regulations developed by
the Naliona! Park Saviee as the plmning Instment for the CTUIR on all NAGPRA
ralitod sctivitice, The Culrural Resources Conmumission shall ecordinate all repatriation
autivitios with the Dourd of Trusieg, the Office of Genoral Council and the CRTT jor the

CTUlR.

The CRIT shiall sxsist e Collural Rosources Commigsion in developing adminiimtive
WWT@W%MWNMWH&
mWMﬁMﬁmufWMmﬁﬂﬂmﬁwm
objects, sapsod ohjests and objocts of cultural patrimeoay.

1he Cultural [tesources Comeission shall in constltation with the Board of Trusices, ond
the Tribal attomay, lnitiue edministrative and or legal aclien 1o enforoe the provisions of
{he NAGPRA

The Cubuiral Resources Cormmission with the assistancs of the CRPP, shall identify Tribal
206 non-Tribal lands sultble for repatriation schivities. Any lands 20 scquircd shall be
sdministersd by (he DNR.

The Cubiural Rusources Comenission is suthorizod and encouraged 1o nogotiate memornnda
of agreement with olhur tribes reganling protocol on repetriation activities. The Cullal
Resources Commission is aleo aufliorized 10 acgotisle imcmarands of agroement with
private landowrcrs, local, siate and foderal ag=ucios regantling the availability and suitabilfty
of setting-uside lands suitable for repatriation activities. The final autharity o sign amy such
apreement rests with the Board of Trmtess

% is a pakiey of the CTUIR to ropatnale and refnler all hummn remaing, associated and
unassociated Rinerary objects which have been identified io have originated from ancestrl
burdn! sites within the CTUTR's coflad larvls.

It is a policy ef the CTUIR to require afl fodeml agencics, muscums, universitics and
collages, and or any othor cntity, public or private, 1o comply with the provisions of the
NAGPRA, Al humas remains, ssored objects, assoclated aod unassocinted fimorary
ohjocts anud objects or culum! pammony must bu documentcd in a summary or in an
invemory iy conjunction with 1le repatsiation of my such himian remains or objects. The

Pabicy e Procedura Maswal for the Repatrinton of Ancesmal Humen Reowing and Fumerury Chjects
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()

{n}

CTUIR will not mpamrhmmmmmnrnb:whmﬁmﬂwiﬂmt
decimentstio.

It is & potiey of the CTUIR tv solicit il particination of the Genazal Council in all
NAGPSRA related jssues.

Applicability”

The mmmmuhﬂhndhﬂummﬁw
fing of sncasal humsn rennins found within the CTUTR's caded lands or tands within
the pogsessory and usags arca of the Cayuse, Walls Walls snd Umatilla Tribes, The intent
of these procedures is to ensure that such rrnams are iroated with dignity ol all timcs and,
when spplicable, &rs accordod approprials handling as specified by a Tribal representative.

At & guiding prncipls, the CTUIR recognize and realilrm the belicf that Native Amenican
mcestral himan remiins hold parwnourt religious significanze to many comtemparery
Snhuptin spouking people of the Columbia Plutcan. To bettor protect and enhwnes our
waditional euliursl values, tie CIUIR cxmblish the followiag poficies:

(1)) All encountered hnman remains &c 1o be treated as Native Americen untl]
avaflable evidence indices othiorwise.

() Preforoncs shall be given 1o the preservation of ancastaal human remains “in-
sitn™ U feasiblo.

k)] mmnﬂMImﬂm-mﬂwbuwc
aad in e same Jocation whancs the remaing came, if practical.

In the event of an nadvericnt discovery of ancestral human renains dusing
the coamt of consiruction of o project doveloped by and on behalf of the
CTUIR, i3 govorunenizl deporements, (ribal und oibal
enlerprises, projests constructad o CTUIR trust land, and CTUIR mombers
within the boundaries of the Umatilta Indian Ressrvation; CTUIR Board of
Trusises Resslution 04071 stinll apply.

Prosetvalion io situ is not abways asible, therefore alizmative protective measores miusl be
implemnestod ond camied oul in 4 manner consistent with the recommendations of the
CIR. Given the complexity of ench potentis! discovery, muplo opportunily must be
muhﬁﬂmm@mhwmmﬁuﬂnﬂnwmmm
immedisely theroafler from (he time of discovery.

Policy sod Procedures Mannal for et Pepmirmtion of Aczitre] Flumns Remuns sid Pagerary Cjsci

fig=d
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(M Procedoros repueding the Discovery of Human Reamins

n

(33

(%)

(%)

All suspected in-gitr lmman remains and or buriale thet have boen exposcd & o
remilt of adecrse impact or disturbance, miwt he reported hmmedistely lo the
Cultrn! Resources Commission, the Board of Trusisss, the Umatilla Tifbal Pelice
Departrnent, the Cirogor: State Police and the sppropriate Medical Examincss Office
by the CRPP. If (ho dissovery oceurs on stats or foderl lamlbs, o detatled lotter or
teport lrom the agency with sdnsininrstve junsdicton over such lamds shall be

requissicd.

In the event Uiat suspoctad remaing are endangered duc 1o sdverse impacts or other
occurrences, Uien Intorim protestive mesurcs shall be deveiopod and kmpleinanted,

The Cultural Resousces Commission and the Board of Trustoes shall be notified by
the CRPP regarding opporfunitics to inspect miy burial site ond ancosteal hunis
TCEnAInS.

Coordinated cffons to inspect burial sites and or ancestral buman remains, shanld
include membirs of fhe Bosrd of Trustess, membees of the Cultural Resowces
Commigsion, appropriate low enforcement pessonmel, land managers, archneologlst,
and or anthropologist, and CTUTR cultural resources stall. The CRPP shall ensure
that 2!l law enforcament agenciss with jurisdistion and the appropriate Medical
Gxaminor aco informed of sny plunncd Inspection of a burial sitz.

Burial inspoctions shall dotermmo if e skeloml remams are humao, and i kuman,
il the remaing arc modam or ancient. Burial inspeetion procedures shall be fimited
1o m—dmm:thu obscrvational analysis by a qualified physieal anthropologlst

The inspection procedurs will terminule if the ramaing are determined w be of
moden urigin, sl possibly under the jurisdiction of a lew enforcement agency.
The hispestion wam ghall also determing cvidencs of desseratlon or violations of
upplicabls statutcs spch as the NAGPTIA or the Archicologiczal Resourses Protesiion
Act (ARDPA), I there Is ovidence of NAGPRA or ART'A violotlons, (hé teitm shall
tharoughty decuiment the violulion naing the best available investigative techniques.

1 the tHscovery is detenined not to be within the jurdsdiction of law enfarcoment,
then the Inspection toom ghall determine, using the bast avuflable evidemce, if the
hutiam remaing we Native Amerfian or non-Native Amenomn in arigia.  The
insplotion procodurs will taminate if the jrtpection team dotermines that the
ramains by pon-Nafive Amepican, 1 the isspoction leany détermines {(hul the
remaitis aro of Nigive American origin, the inspeelion toam shall initiate lnterim
minsued 0 ssoury the site uniil & formml plan is developsd by the Culfural
Resources Coimuisaion and the CRYP,

Tulicy snd Mrocodures Manial fur i Repairistice of Ancsitsl | Kimss Renisin sod Densrsty Object
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(€)

(@

)

)

(1)

No pirts of traman remaine. fachuding associzied (or imassociated) funcrary objesis
or wrtifects, )l be bandied. removed, collocted or phatographed without direct
wp:rvhimnﬂnppmwlnrmnmﬂ‘oruummrinmhﬁml i wriling by the
Cultural Resourses Comniiasion or the Board of Trustecs.

If buman remains xnd or burials are discoverad in-sily daring the courso of any
ground disutbing activity. the activity is to be kalted unitl] an ov-site inspcction is

completal

1 plannsd eonstraction and or ground digtarbing activities is such that destruction of
the cxposcd romalns is immdneis, ¢ removal and exhmmation proccdures

ghall be dovaloped andd implemanted immodialaly.

IF acesirnl human remains and or burials are discovered fn-situ ducing the
coursc af wn archeological excavation, excavation aclivities shall csasc and the
Culiural Resotrecs Cammission shall be notitied. Ouce the inspection toam hins
mmmwirmmwmmm
Resotress Commigsion siall dovalop a plan for rintesment. 1 conditions do not
firvor prosorvation in-sity, tha the remains may be exhumcd pursnant (o a pln
dovelopod by the Cultural Resources Comunission.

Procedures for the Analysis of Human Remains.

()

™

“

%)

Cmmnrhmmmh:mdﬂmhdh-hﬂdhh“hnﬂmlht
CTUIR rusorvs the riglht to rebunal without scientifie srudy, however when decmod
sppropriate, the CTUIR will allow buman remaeits lo mndergs limited non-
dexmructve observativnn) enalysis by # qaalilled physical anthropologist.

In all cases, the CTUIR resorve ihe right 1o (he ro-burial of sssocinted funcraery
objects without scientific stady.

In oll eases, prior posmiission for sclentifie study shall be obtained in writing from
the Cullural Resourees Commission or the Bosnd of Trustees.

mmummmmmmmmwmm
or amsociste! flmomey objests.

A reasonahle afTort shall be made 10 roiain all organic waterials contained in, or on
EWEIWMMKMM'MHMWM

Procodures for the Relvtermant of Humean Remains

mn

‘Mhe CTUIR rescrve the right 1o reburial of any ancosiend ramains and or funerary

Peliey ond Proscdarss Maneal for the Repatriiien ol Ancears] Huspap Memaios sid Fumunary Objests

Pagu 6
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objects without prior netifieation.

(%) The Culweal Resources Commyssion in conjuniclion wilh the CRPP shall vpon
notification that ancesiral human seoaies have bodn discovernd, develop the
appropriste plan 1o reinter the human remaine.

(33 The Culiual Resources Conunbssion shall determinz if there wo any known
rilatives to lhe ancestral reroaing I there mre no known relatives, the Cullurdl
Resoiress Corontisgion shall prosulgste a8 summary of The diseavery, socking
participation of iz Gasen! Council. The Cultural Resources Coounission shiall
pﬂllhnmnqﬂﬂ::hihﬂﬂﬁm.ﬂmmndhmmmﬁ
Office. The summary shall include & hrief description of the discovery ind also
invile members af (he Boasd of Trustess, the General Council und traditionnl leaders
from fhe communily 1o maet with the Culural Resourcos Commission in a
worksession. The workasssson shall focds on the details of tho ranterment. A plan
shall be draflad by the CRPP at the conclusion of the worksession.

(4  Whaniover possible, reintormont shall occur at the edginal location of discovery. All
information roparding U existence of krown burials, shotld be salopuonlad and

nwt auncanced puhlicly

(5) The CRPP shall provide the admicirtive support for Culiural Resturocs
Commitzsion sotivities,

T DeaNmoss

(o) “Adverse offect™ menns & rcasonable likelihood of more than modemte advorse
Wmmmmmmnmmummmmurﬂmu
Mmfl}hmmﬂngﬂﬂmwﬂ“ﬂjlﬂhﬂtpﬂn
propassd action, (neluding he magnitude andd duration of an frmpact and the likelihood of'its
occurrence, (3) the rulstionship betwsen a proposed action und other similar actions which
wre individunlly insignificant bot which may have & cumulatively significant impacts; and
(4) proven miligation measurcs which the propoucat of &n action will impleasent as part of
(lse proposal 1o redace offcrwiss significant affeets w an inelgnificant Jeval.

(23 *Ancesiral burie! sits” or "Burial Site" mesns sny matural or propared physical locotion,
whether origimally below, on, or above the surfce of the sarlly, into which there was
intentionally deposited, as pan of the death rilos or cerenionies ol 3 culture, the romains of 2
dccansed individuz! or individusls. Al Anccstral burial sites ghall also bo considered saarod
sites gl bo defined b o "Trotecied sie”,

@) “Ancostal humen cemaing” or *“Tluman Remains™ means the physical romaing, arucnlaled
or anartioulaisd bonet and bane fragments, artifacts, and the sumrounding sof! maldx wheee

Palizy iud Procednres Mamanl fer the Repattiarion of Ancesun] [ Jorman Remain e Punerary Objoeus

Pogqu?
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@

3

(6

()

(10

(1

ay

ammmiumhummlurwmhmmmﬂmﬂm“mwuwm
be of Native Amcrican, o any deccased human individsal of historic er prehustoric origin
hat is knawn, or has bean identificd, through availabls evidence, 28 Nntive Americin.

stioard of Trustees” means the Boand of Trumees of the Confodersicd Tribes of the
Umnatilla Indien Reservation or their succesars.

Tnddm'nmﬂwmuﬂdmhﬂﬁndhﬂbyhﬂuﬂﬂlnwmwm
Walla Tribes in the Tristy of June 9, 1855,

“Consulintion” wnless used ollserwiso in this Manual, means the fornal, direst fane qo-fuce
conteet with tho CTUIR by any govemnmental agency of frivate enbity. Such contsci or
-mm*nmwwmwdmmmumh
Federal or Sinte Statutes.

“Culturl Resvurces Protestion Progrin (CRPP)! mesns the program and staff of the
lmmﬂﬂmmmnmmmmmm
whmwmmdnhmmnfm Umatilla Indian

Reservation.

“IINR" mierns te Deparonent of Matoral Repources for the Coufidermted Tiibes of tho
Unnaiilla Indinn Ressrvation.

WMMWMWWNMHmlmn
mlnmmﬂmﬂhmw-mmwm Cubeurul
Resources Swubits muy include but not firmited lo; wichival rescarsh, Furfies AVoyE,

mﬁhﬂﬂmu“mhmhmm#mwmuﬂﬁﬂu The offects
mumm-mmm«wmwmmﬁmm
an [he sume pices of ground. Enmhhamlqnmhﬁvm!ndiﬂﬂlﬂrmbu
coflzotively signifieant sotions tuking placs over o period of time.

“Findrry vbjeets” mzans any artifct or tustarial -

() which wits istentionally placed with a deceased individual, either al the tme of
:ﬁﬂ-mnwmmm.amurﬂnmmumndu
a culmre,

() whizhhns been idemtifiad, through availahle evidence, as having boon remaved From
n hairin] site,

(emesal Council® mesns tho cniire membetahip 'of the Confedurated Tribes of the Umatilla
Indisa Rescrvation over the age of 18 yows, or as olherwise definod by the Coafedomtad

Dliey and Procpdurin Manual for the Hepatriating of Ansereal Hiussan Regrmbis and Funorary Oiyjazie
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Tribes Constinrion and By-Laws.

(5 w&mﬂﬂ“mwmwmmuﬂiﬂrmbm:
relutionghip 1o o specificd human mdividual or group of individuals.

(14) 'WMANWMWMHMhWn{ﬂwm

(15) *lluman remain” meuns the physico! remains of any deceased human individual.
(16) “Toelivn™ mgmmmmm-m&mwm:dw

(17)  “In sin” mesns any mﬁiﬂhnﬁnhﬂhnmrﬂﬂhwmwhﬂﬂhuhﬂﬂ
mh.mﬂrmwm:h-ﬁuﬂrm In siva shall alsp moan (he

undisturbed intact enifacts which form a part of an archacological site.

(18} “Linea! Duscondunt means sny person(s), m_umw-mmmm
Wufnmumﬂ#ﬂﬂﬁ&umwhm.

(19)  “Misigmion™ means the wie of any or all of the fallowing setiors: (1) Avoiding the [mpact
altogoiher; (2) Minimising impasts by lmiting 0o degroc r magnitude of tha sction and its
wmmhmw-m-m:.umm
affostod culloenl resouress and or environment: or (4) Raducing or climinating (he impact
mhhmﬁnﬂ-uﬁﬂmuﬂﬁhﬂﬁ#ﬁhm.

@n mm&mrmw;ﬁmhﬂ.-ﬂ.wﬂmﬂ agency, including
insilnutions of higher edueation; which has cantrol or possossion of Tribal cultural rasources.

@21 “Notive American™ has that samo mcaning pives for *Indian".

@) “Nelive Americsn Graves Drotection und Repatrintion Act™ or NAGPRA has the seme
mmcaning a thal within P.L. 101-601 (25 US.C. 3001-3013) :

{23 “Ohjucts of Culiuml Patrimony” mezns an object having ongoing histerical, traditional, or
wmwmmnwmﬁwmmuwm
wwwmmmmmmmwnwmm
M.MMMMHMmehIw

mdrmumlhnwdmlh.m-ﬂmm
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B

& 8 3 8 3

dividun] rogsrdless of whither or nol the individual i a wiomber of the Umalilla, Cayuse,
Willa Walla or any other 1ribe ind such object shall have boen considered inalionahle by the
Umatilla Cayuse or Walls Walla tribes wt the timie the objeet was separated from the

Confoderaled Tribes.

"Past-depositinnal distorbance™ moans any distarbance by naterl or man-madc procosscs
that ahars or dogrades the integrity of 2 known Or potential sitc.

“Reburisl™ meant the phivsical replacement of disimerred human romsins and or funerary
abjooks into tho pround at s origingl location, or ot other specified locations desmid
appropriate by the Confedorated Tribes,

“Reinterment” meuns the ritus] aspect of reburinl that is conducted under strict culwural rules
of practice by g imditional religiow practivener.

“Repairiation” moans the physical reltm of any cititural item or artifact, including hamsn
remaing, o its plaoe of origin.

“Regervalicn” muans ull Jands within the extemal boundarits of & Umstills Indian
Reservatlon of Oregon as defined by the Treaty of fuge 9, (855,

“Sacred Objects”™ meens spesific corcmoninl oljects which wre noeded by Tribal mombees
For the practico of traifilicoal Indian religions by prosent day wiherents,

"Undestaking” means any project, activity, program or dovelopment oc change in land uso
that can result in changes in the eharacter or use of 8 sultoml Toeourse, i€ any such culiural
resource(t] s foontod in die anss of p effeces. For foderal the prajost,
sclivity or prgmm mugt be under the direct or indirect jurisdiotion of a ngeney or
licanitod or asyist=d by a feden] agency, slude now and cominuing projosts,

activitiss, or grogrems and mry of their clcments (36 CIR 800.2(a).

hhmmmuumnmhﬂw Humen Aespins aod Penerary Objacs
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Frotection And Restoration Of Property

A

FHWAMWEDOTSCRCTLULR PMOA - Macch 2005

and Historical Objects

rchaeological :
Sechon 1-07.1604) Is supplamented with the folowing:

:nm ln]-

It 15 nallonal and state policy to presarve, for public ure, historical and prehistorical chiscts
guch as ruing, stes, buldings. aftacts, fossile o olhar objects of antiquity that may have
signilicance from o hiatarical or scientific sandpolint.

The projact area polsrtislly containg cullirsl resouess. Al grolnd disturbing activities
wxcavation) will b monilored, and archasologica) lesting conducted, by the Contracting
‘s archasolagis! consultant

This Contractor shall nodfy the Enginesr, In writing, of leas! fikeen days prioe to the date
the Contnwior Intends 1o begn ground operatons so that the Contracting
Agency Gan inform ihe cansultant and intaresied Tribal Officials,

Added wark necessary 10 uncover, fence, dewatsr, of otharwise protest or assist in salvage
umwnmmumwmwnmmm 1-08.5.

To provide 8 commen Sasts for all bidden, the Contracting Agenty has entered an amcunt

for the [lem “Archasological and Historical Salvage® hlhhmﬂmmamﬂm
intal bid by the Confractor.
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MEMORANDUM OF AGREEMENT

Among

THE FEDERAL HIGHWAY ADMINSTRATION
WASHINGTON DIVISION,

THE WASHINGTON STATE DEPARTMENT OF TRANSPORTATION
NORTHWEST REGION,

and
THE LUMMI NATURAL RESOURCES DEPARTMENT
for

mﬂm*fmuﬁ_un STATE TRANSPORTATION ACTIVITIES THAT
MAY AFFECT NATURAL RESOURCES

WHEREAS, the Federal Highway Administration Washington Division (FHWA) and the
Washington State Department of Transportation Northwest Region (WSDOT NWR) recognize
that the policy of the Lummi Nation (LN) is, as s highest priority, to proteot and preserve natural
resources that are part of their tradition and are roquired to sustain and enhance the quality of life
of the Lummi People for present and future generations; and

WHEREAS, the Lummi Indian Business Council (LIBC) is the duly canstituted governing body
dmmmmwnwn{uwmwmnﬂnm
Nation of the Lummi Reservation, Washington; and

WHEREAS, the Lummi Nation is one of the signatories to the Point Elliot Treaty of January 22,
1855 (12 Stat. 927) which was ratified by the United States Senate on March B, 1859, Proclaimed
April 11, 1859 and which reserves certain rights for the Lummi people including but not limited
to “the right of taking fich at usual and accustomed grounds and sistiona™ and “hunting and
gathering roots and bérries on open and unclaimed lands™, and :

WHEREAS, there have been decisions and subsequent court orders in numerous lawsuits
including United States v. Washington (384 F. Supp, 312, 377 W.D, Wash. 1974), aff'd, 520
F.2d 676 (9™ Cir. 1mmmmu.s 1086 (1976)), that havo interpreted this treaty;
and

WHEREAS, the FHWA, as an agency of the United States governmant, acknowledges its trust

obligntions to the LN and that it is the intention of the FHWA (o use this Memorandum of
Amtﬂiﬂﬂhrmqﬁn;mmhmnbﬂmmhw; and

FHWAMWADOTLNR Comultation MOA |




mmmm&hmﬂm‘hmﬂmwﬁh&mﬂﬂmw-m :
mummmmmdmmumpuﬁuhmmm&wmmm

protecting; and

mmemmmwhbwﬂwmmm
ﬂ.u.m.mwmwmmm;w

WHEREAS, the consultation process outlined in this Memorandum of Agreement will facilitate
mﬂmw“mWMnﬂmMmmﬁmm
mmwcmuﬁmwmﬂmsmmmm

WHEREAS, the Lummi Indian Business Council (LIBC) has the suthority to negotiste with the
Federal, State, and Joeal governments on behalf of the LN pursuant to Article VI, §1(g) of the :
Lummi Constitution. mmcﬂmimnmcmmhmmmm

wummrnfhmuﬂﬁmnlnmhmmwiﬂmdmmw
resources; and '

WHEREAS, respectiul of each other's values and goals, the FHWA, the WSDOT NWR, and fhe
mwmqﬂumNMinmmmmﬂmm-ﬂy

mummﬂmmhmm-.mmmm
the United States’ Official American indisn Policy (FR Vol. 59, No. 85, May 4, 1994),
Consultation and Coondination with Indian Tribal Govemments (Executive Order 13175 of
November 6, 2000), Presidential Memorandum of Scplember 23, 2004, and the Centontrial
Accord for cooperatively implementing various laws, policies, and regulations including the
National Environmental Policy Act (NEPA), the Clean Water Act (CWA), the Endangered
Species Act (ESA), and addressing other issues of mutual concem; and

WHEREAS, the goal of the consultation process is to identify potential impacts to natural
resources prior to undertaking an action and to enhance, preserve or minimize and avoid impacts
to the resource to the greatest extent practicable; and

WHEREAS, consultation includes the direct participation of the parties during phases of an

have the potentinl to affect natural resources protected applicable
sttutes with the goal of achieving informed decision-making; and L

NOW THEREFORE, the PHWA, the WSDOT NWR, and the LN do hercby agree (o the
following consultation process for transportation projects that mey affect natural resources in
Washington State subject to other issues of mutual concern:




I. Lummi Nation Geographle Consultation Areas

A

WEDOT NWR shall initiate consultation with the LN on projects occurring
within Whatcom, Skagit, Snohomish, Island, San Juan, and northem King
Counties, Washington. LN will provide FHWA / WSDOT a digital map of these
aress.

ThnLHu-vuﬂmﬁshtmruﬂmmnCmnﬂuﬁmAmu#mrm

LN will mwsmrm.nrmiu nndnrukms: outside of the
designated Consultation Areas.

Il.  General Responsibilities During Consultation

A

The FHWA, the WSDOT NWR, and the LN support an open cotamunication
process that maintaing Government-to-Government consultation and the spirit of
this MOA '

The FHWA, the WSDOT NWR, and the LN will attempt to work in harmony to
identify and resolve issues, Should any purty encounter difficulties in so doing,
the other participants will be so advised and afforded am opportunity to seek a
romedy. The WSDOT Tribal Linison Office ~ HQ is available to facilitate
communications if neocssary.

Communication, coordination, and education are critical to the implementation of
this MOA. Since the WSDOT NWR is the transportation project proponent, the
WSDOT NWR responsible official (see contact list in Appendix A) will be the

 lead in this process and will ensure that It is ocourring effectively. The Lummi

Natural Resources Department Executive Director or his designes will be the Jead
in this process on behalf of the IN.~ -

FHWA, WSDOT and LN acknowledge that additional federal, state and / or tribal
agencies involved in the project may have their own consullation requirements
and processes. For example, the US Department of Fish and Wildlife have &
Wmumwmmmmwm
Act (BSA

The WSDOT NWR understands that although they are specifically funded to
implement proposed transportation projects, the Lummi Natural Resources
Department policy and technical staff are not specifically fanded to werk on these
projects. In addition, the LN policy and technical staff have a substantial
workload and other obligations that can make it difficult to provide timely roview
and commonts on proposed WSDOT NWR sctions, WSDOT NWR commits to
working in good faith with the LN to address this issue.

Onee consultation is formally Initisted for a project, any tribal guidance and
concerns will be noted and become part of the project file with copiss being
forwarded to the appropriate points of contaot as identified in this MOA.




The Partics' rdamhfpudmmamd.umh.w{ﬂmmmm This
MOA is intended to provide the framework for partnership opportunities between
the parties during the current program development and in the future.

For the purposes of this MOA, oonsultation means an effective process to allow
slected officials or designated representatives of the LN to provide meaningful
and timely input in the development of proposed transportation projects or
regional policies on matters that substantiafly or uniquely affect their commuaity.

[l. WSDOT Consultation Responsibilities for Multi-project nnd Program Consultation

A

WSDOT NWR commits to mesting with the LN annually, or as needed, to review
lang-range planning documents, including the Highway System Plan, Route
nmmmmmmmmamwmm
WSDBTNWRWMIHDMMMMEIM)WIWMLM
review,
mwmmmmm&:humhmmﬂmm
the annual meeting to discuss maintenancé services and pluns. :
hpﬂnfﬁnhmlﬁhﬂﬂmj:ium:ﬂﬂ!;ﬁu&dhmﬂﬂkﬂ}uhm
wmmmmummw
Lummi tribal members and other Indians on or pear the Lummi Reservation. An
integral part of attaining this goa) is to provide for the hiring of Indisns who are
qualified, and through training where there are no sufficiently qualifisd Indians, to
meet the employment opportunities. To help achieve the gonls of TERO, the LN
mmmum»mmnmmwhwm

upcoming projects.

IV. FHWA /WSDOT Consultation Responsibilities for Individual Projects

This section will describe the consultation process for WSDOT NWR capital improvement
and proservation projeats under review by the National Bnvironmental Policy Act (NEPA)
and State Environmental Policy Act (SEPA). As a federal agency, FHWA does not have any
consultation or compliance responsibility for projects under SEPA only review. The specific
consultation activities listed below represent the minimum conmiltation for sach
enviroamental classification. FHWA / WSDOT and LN may determine that some projects
mmmmnmm

FHWA / WSDOT NWR will not initiate formal consultation for projects that do

not affect natural resources including:

1. SEPA Determination of Noo-Significance (DNS) (Although LN wil reccive a
copy of the DNS and Environmental Choeeldlist and have 14 days to comment).
SEPA Catogorical Exemption

NEPA Catogorical Bxolusion

Endangered Species Act (ESA) No Effect Letter

Clean Water Act (CWA) Nationwide permit

State programmatic or general parmits

oA s
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B. WSDOT NWR will notify the LN on projects documenting mitigation measures
mﬂa&ﬂﬂ?&uﬂﬂﬂ'ﬁimhdin;
. SEPA Mitigated Determination of Non-Sigaificance (MDNS). The LN will
receive a copy of the determination and Environmental Checklist and have 14
days to comment.
2. NEPA Documented Categorical Exclusion
C.  The FHWA / WSDOT NWR will initiate formal consultation during public and
agency scoping for projects requiring:
1. SEPA Environmenta) Impact Statement
2) WSDOT NWR will initiste consultation via letter with the following
information, if known:

(1) WSDOT and / or consultant contact information.

(2) Proposed location of the project, preferably in the form of a
map if available;

(1) General description of the proposed project activities, in
particular any known ground-disturbing activities;

(4) Copy of applicable environmental studics already completed
prior to scoping, if spplicable (e.g., wetland delinestions,
biological assessments); Draft studies must undergo internal
WWWMMHWW%&H

{ﬁjhuwuddndlhuﬁrl.Nm
(6) Any other information WSDOT NWR feels would be helpful
in understanding the proposed project and its potential effects
on natural resources;
b} WSDOT N'WR will send LN & copy of the Dmft Environmental
Impact Statement (DEIS) for review and comment.
c) WMﬂﬂmlw#hmwm
Statement (FEIS).

2. NEPA Environmental Assessment (EA)
4) FHWA /WSDOT NWR will initiate formal consultation via letter
with the following information, if known:
(1) FHWA, Wmm!wmﬂmm
information.
(2) Proposed location of the project, preferably in the form of a
map if available;
(3) General description of the proposed project sctivities, in
particular eny known ground-disturbing activities;
(4) Copy of applicsble environmenial studies already completed, if
wpplicable (e.g., wetland delineations, biological rasessments);
Dreft studiea must undergo internul WSDOT review before
they can be circulated outside the agency.
£5) Proposad deadline for LN;

FHWAMWEDOTTLNT Canssttation W OA 5




(6) mmmmmmmmhwﬂn
in understanding the proposed project and its potential effects
on natural resources;

b) LN will be invited to agency scoping meetings, (if held),

c) WSDOT NWR will send LN & copy of the Environmental Assessment.
LN will have & minimum of 30 duys to comment.

d) WSDOT NWR will send the LN o copy of the Finding of No
Significant Impect (FONSI).

a) Under the Safe, Accountable, Flexible, Efficiont Transportation Equity
Act: A Logacy for Users (SAFETEA-LU), for NEPA EIS projects
initinted after August 2005, tribes will be invited to be a participating
agency. As a Participating Agency, Lummi Nation will be invited to
comment on the project’s Purpose and Need, Criteria for Altematives
Sﬂlmﬁm.thawqumdm&mﬂyﬁlfwm

project.
b) The FEWA / WSDOT NWR will initinte formal consultation with the
LN via letter, including the following information, if known:
(1) FHWA / WSDOT NWR and / or consultant contact
information,

(2) Proposed location of the project, prefembly in the form of a
mup if avuilable;
(3) General desoription of the proposed project activities, in
mmmmmmm

(Sjrmpmdmﬁtmm
(6) Any other information WEDOT NWR feals would be holpfisl
- in understanding the proposed project and its potential effects
~ onnatural resources;

¢) WSDOT NWR will invite the LN to agency scoping meetings.

d) When the LN indicates an interest in a project, a consultation plan,
including estimated timelines and frequency of regular meetings may
be established. The consuitation will incorporate processes for
angoing communications between the parties that will be established
by mulual agreement whenever possible,

e) WSDOT NWR will send the LN & llst of environmental
reporta to be prepared for the project to determine if the LN is
interested in participating in the development of any environmental

discipline report.
fi WSDOT NWR will send Draft Environmental Impact Statements
mm}mhmhmmm
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g) WSDOT NWR will send the Preliminary Final Environmental impact
Statements (PFEIS) to LN for review and comment.

h) WSDOT NWR will send Final Environmental Impact Statements to
the LN.

i) FHWA/WSDOT will notify the LN that the Record of Decision
(ROD) is availeble.

y. Lummi Nation Consultation Responsibilities for Individual Projects

A For projects documenting mitigation measures to satisfy SEPA and NEPA
including:
1. mammmﬂmmmmm LN will
provide comments to WSDOT NWR within 14 days.
2. NEPA Document Categorical Exclusion. LN will provide any comments to
WSDOT NWR.
B. For projects that FHWA / WSDOT NWR initiates formal consultation on:
1. SEPA Environmental Impact Statement
a) Contingant on available resources, the LN will respond to the letter
initiating consultation to indicate their jevel of interest in the project.
(1) If the LN indicates an interest in a project, they will notify
WSDOT NWR of any desire to cstablish regular project

meeclings. .

*(2) The LN will identify, as earty as practicable, any issues of
concern reganding the project’s potential nutural resources
impacts. lssues of concern include any issues that could
-substantially delay or prevent an agency from granting a permit
or other approval that is needed for the project.

b) Contingent on available resources, the LN will provide WEDOT NWR
any forma! comments they have on the Drft Environmental Impact
Statement (DEIS).

(1) The LN's response will include whether or not additional
natura! resource asscssments are recommended.

(2) If the LN determines it has no concerns, they will notify
WSDOT NWR in writing.

(3) LN will provide any comments by the specified deadline, or
mumnmummumm
be submitted.

c) w:nnﬂlﬁhmmmmwiumwm
sny formal comments they have on the Final Environmental Impact
Statement (FEIS). If the LN determines it has no concerns, they will
notify WSDOT NWR in writing.




2. NEPA Environmental Assessment (EA)

8) Cmmnwmmmhmﬁﬂmpmdwlhm

consultation to indicate their level of interest in the project.

(1) The LN will identify, o early aa practicable, my issues of
concem regurding the project’s potential natural resources

Issues of congem include any issues that could
substantially delay or prevent an agency from granting & permit
or other epproval that is needed for the project.

b) mﬁmmmmmmmnmmm
any formal comments they have on the Environmental Assessment
w&}ﬁlﬂ‘:mwﬂ]mﬂhﬂuwﬁﬂhﬂﬂ:ﬁiﬁmﬂ

natural resouroe assesaments are recommended,

(2) If the LN determines it has no concems, they will notify
WSDOT NWR in writing, .

(3) LN will provide any comments by the specified deadline, or
contact the WSDOT NWR to disouss when the comments shall
be submitted.

3. NEPA Environmental Impact Statement (ELS)

a) Wm:ﬁhﬂamhtﬂﬂﬂmﬁhmm
initiating consultation to indicate their level of interest in the project;
including whether they desire to bs a Participating Agency under

- SAFETEA-LU.

(1) If the LN indicates an interest in a project, they will notify

WSDOT NWR of any desire to establish regular project

mestings.

(2) The LN will identify, as early as practicable, any issues of
concemn regarding the project’s potential or natural resources
impacts. Issues of concern include any issues that could
substantially delsy or prevent an agenoy from granting a permit
or other approval that is needed for the project.

b) Contingent on availsble resources, the LN will notify WSDOT NWR
if they are interested in participuting in the development of any
environmental discipline report.

¢) Contingent on available resources, the LN will provide WSDOT NWR
any formal comments they have on the Praft Environmental Impact
Statement (DEIS).

(1) The LN’s response will include whether or not sdditionsl
natursl resource assessments are recommianded.

(2) If the LN determines it has no concemns, they will notify
WEDOT NWR in writing.

() LN will provide any comments by the specified deadline, ar
wbmﬁm:&mmuﬁmthﬂme
be su




d) Contingent on available resources, the LN will provide WSDOT NWR
with any comments they have on the Preliminary Final Environmental
Impact Statement.

VL  Project Specific Issue Resolution Process

A.

E

Exscution and implementation of this MOA is in furtherance of the FHWA's
govemment-to-government relations with Native American tribal governments for
WSDOT NWR projects within the LN’s geographic consultation aress within
Washington State.

The parties will attempt to first resolve any project specific disagreement ut the
lowest Jovel of the organization through consensus. The parties will abide by the
resolution prooess of the applicable regulations.

If the parties are unable to resolve a dissgreement, they can clevate the igsue 1o
decision makers as appropriate. Upon agreement by parties, an alternative issue
resolution processes (e.g., facilitation or mediation) can be used,

Ongce the parties decide an agresment cannot be reiiched, thoy will have 30 doys to
provide a written explanation, describing their position and why they believe an
agreement could not be achieved. These letters will be included in the project file.
If a dizgagroement cannot be resolved, the parties reserve their rights to all
mﬂuwiddbymylpplhhhTm.mhﬁmnrm

Vil. Points of Contact for Consultation and Other lssoes of Mutunl Concern Related to
Natural Resources

A
B.

' The point of contact for oach party shall be responsible for coordination within

their respective entity of activities performed pursuant to the MOA.

The FHWA Environmental Progrum Manager or s person désignated by the
FHWA Division Administrator will be the FHWA responsible official for the
purpose of consulting with the WSDOT and ths LN.

The WSDOT NWR Environmentu! Munager and Local Programs Maoager, or a
person designated by the WSDOT NWR Administrator ahall be the responaible
official for the purposs of consulting and coordination with the LN, See Appendix
A for contaot names.
mmwmnmnmwwmmmm
responaible Tribal government official for the purpose of consultstion snd =~ -
coordination with respect 1o natural resources. Auupynfﬂuhmhﬂﬁlﬁng
project-specific consultation should be sddressed (o the Chair of the Lummi
Indinn Business Council and copied to the Lummi Natural Resources Department
comrespondence after initisting tribal consultation letter should be submitted to LN
Natural Resources Department Exscutive Director and Environmental Program
Director. See Appendix B for contact names. The LN Natural Resources
Department Executive Director and Environmental Program Directar ahall be




responsible for coordinating with LN council and elovating issues for decisions as
necessary.

E Either the LN or the WSDOT NWR staff may contact the WSDOT Triba! Liaisan
Office — HQ for inclusion in communications as necessary.

E mpmmmmmmmwﬂmmmmurm

. changes. Such changes shall not require amendment of this MOA.

G WSDOT NWR agrees (o provide the LN the oppartunity to negotiate n Master
Services Agreement with WSDOT, which would make the LN eligible for
contracts 1o prepare the envircumental Discipline Reports, perform mitigation
work ete (provided the staff member meet applicable standards) and/or
construction montioring for WSDOT or Local Agency projects subject to this

that is located within the Consultation Areas of the Lummi Nation.

H.  The FHWA, the WSDOT NWR Local Programs Manager or Environmental
Programs Manager, or the LN may request a consultation meeting at any point
during review of a proposed project. All parties will endeavor to conduct the
meeting within 30 calendar days or os soon as possible, while respecting project
timelines. The WSDOT Tribal Linison Qffice — HQ is available to facilitate
communications if necessury.

VIl Period of Performance

A mwwmwmm&mu{wmhuhmﬂumm
mmddumuhﬂdhywdwdmadmm

X, Terms and Condltions

A.  Nothing in this MOA limits, waives, or expands the sovereign immunity,
jurisdiction, regulatory authority, or any other right or respenaibility of any party,

B.  Nothing in this MOA is intended nor shall be construed to expand, limit, restrict,
or otherwise impair any right reserved by the LN pursuant to the Point Elliot
Treaty or any right of the LN pursuant to applicable federal or state law.

C.  Ifasignatory of this MOA determines that its terms cannot be met or that a
change is nocessary 1o meet the requirements of the law, that signatory will
request that the other signatories consider an amendment or addendum. The
amendment or eddendum will address changes or modifications so that the teams
of this MOA and the requirernents of the law canbemet. .

Amendments, supplements, or revisions to this MOA may be proposed by any
signatory party and shall become effective upon formal approval by all parties.

E.  Anysignatory to this MOA may suspend it by providing 30-days written
notification to the other parties. Consultation will occur in order to resolve issues
and reinstate this MOA upon written notification to all parties.
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X.  Other Agreements Not Precinded

A. A scparate agreement is in place defining how the FHWA, the WSDOT NWR,
and the LN will consult on projects that may affect cultural resources.
Conmiltation will address a wide range of issues stemming from the various

operations and programa. It is not intended that this MOA be contingent on other

agreements; however, if the parties determine that it is desirsble to develop
agreements lo address specific arcas of interest, this MOA is not intended 1o
preclude such agreements.

Federal Highway Administration Washington Divislon

ol ., Prallex __10[13])0¢

Daniel M. Mathis
Division Administrator

Washington State Department of Transportation Northwest Region
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APPENDIX A

FHWA/WSDOT/LNR MOA Regarding Consultation On State Transportation
Activities That May Affect Natural Resources

WSDOT Northwest Reglon Contact Information

Mzrtin Palmer Telephone: (206) 440-4548
Emupil:

15700 Dayton Avenus North
PO Box 330310
Seattle, WA 98133-9710

Ed Conyers Tmpmmm
Local Programs Engineer Email: converc@wsdot.wa.gov
WSDOT Northwest Region :
15700 Dayton Avenue North
PO Box 330310
Seattle, WA 98133-9710

Todd Harrison Telephone: (360) 757-5990
Email: harist@wsdot wa. gov

1415 Pacific Drive
Burlington, WA 98233

Megan Beeby Telephone: (360) 705-7454
WSDOT Environmental Services Tribal | Email: bechvm@wsdot wa.gov
Liaison

PO Box 47331,

Olympia, WA 98502




APPENDIX B

FHWA/WSDOT/LNR MOA

Activities That May

Consultation On State Transportation
Nataral Resources

Lummi Natural Resources Department Contact Information

Mr. Merle Jefferson, St
Executive Director

Lummi Natural Resources Department

2616 Kwina Road
Bellingham, WA 98226

360-384-2225

FAX:




